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SUMMARY OF SUBJECT MATTER

TO: Members, Committee on Transportation and Infrastructure
FROM: Staff, Committee on Transportation and Infrastructure
RE: Full Committee Hearing on “An Examination of FEMA’s Limited Role in Local

Land Use Development Decisions”

PURPOSE

The Committee on Transportation and Infrastructure will meet on Wednesday, September
21, 2016, at 10:00 a.m. in 2167 Rayburn House Office Building for a hearing titled “An
Examination of FEMA’s Limited Role in Local Land Use Development Decisions.” The purpose
of the hearing is to examine the Federal Emergency Management Agency’s (FEMA) role and
authorities under the National Flood Insurance Program (NFIP), their impact on local land-use
development decisions, and the national implications of FEMA’s implementation of the NFIP.
The Committee will receive testimony from FEMA, the State of Oregon, and other public and
private stakeholders.

BACKGROUND

The National Flood Insurance Program

The NFIP! was first authorized in 1968 after Congress found that it was uneconomical for
the private insurance industry alone to make flood insurance reasonably available to those who
need it. The intent of the program was to provide protection for property owners against potential
losses through an insurance mechanism that requires property owners to pay a premium. At the
same time, the program encourages state and local governments to make appropriate land-use
decisions in an effort to reduce future flood damage to structures. The NFIP was most recently

142 U.8.C. §4001 et seq.
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reauthorized by the Biggert-Waters Flood Insurance Reform Act of 20122 and amended by the
Homeowner Flood Insurance Affordability Act of 2014%. The program expires September 30,
2017.

Community participation in the NFIP is considered voluntary. In order for the community
to participate in the NFIP, it must adopt a floodplain map developed by FEMA with community
input that identifies their flood prone areas. They must also meet or exceed FEMA’s minimum
floodplain standards and regulations to reduce property damage due to floods in floodplain areas.
In return, the federal government agrees to provide primary flood insurance to individuals and
businesses within the community.

In order for an individual homeowner to participate in the NFIP, his or her community
must have opted into the NFIP. Although anyone can purchase flood insurance, individuals with
a federally backed mortgage who reside in a Special Flood Hazard Area (SFHA) are required to
purchase and carry flood insurance during the life of the mortgage. SFHAs are areas identified
by FEMA that have a one percent chance of flooding each year; commonly referred to as the
“100-year floodplain.”

FEMA and the Endangered Species Act

The Endangered Species Act (ESA)* provides for the conservation of endangered and
threatened species and the ecosystems upon which they depend. Implementation and
enforcement of the ESA is jointly administered and conducted by the Fish and Wildlife Service
(FWS) and the National Marine Fisheries Service (NMFS) — depending on the species. Once a
species is declared endangered or threated, federal agencies are required under section 7 of the
ESA to ensure, through consultation with NMFS or FWS, that any action that is authorized,
funded or carried out by that agency will not cause jeopardy to the endangered or threatened
species or result in the destruction or adverse modification of an endangered or threatened
species’ critical habitat.

Through consultation, the action agency, in this instance FEMA, will ascertain whether
an endangered or threatened species is located in the affected area involved. If the species is
located in the area, the action agency must prepare a Biological Assessment to determine
whether a proposed action may cause jeopardy to the species or its critical habitat. If the
Biological Assessment determines that there may be an impact to the species or its critical
habitat, NMFS or FWS will prepare a Biological Opinion (BiOp). The BiOp describes how the
proposed agency action impacts an endangered or threatened species and its critical habitat as
well as how the proposed agency action causes “incidental taking™’ of the species. If an
incidental taking is found, NMFS or FWS will provide “reasonable and prudent alternatives”
(RPAs) suggesting actions that the action agency may take to ensure that its action does not
cause jeopardy to endangered or threatened species or their critical habitat. If the federal agency

?Title of P.L. 112-141.

3P.L. 113-89.

416 US.C. §§1531-1544.

* An incidental taking “refers to takings that result from, but are not the purpose of, carrying out an otherwise lawful
activity conducted by the Federal agency or applicant.” 50 C.F.R. §402.02.
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does not adopt the RPAs, the federal agency opens itself to lawsuits that the agency is causing
jeopardy to endangered or threatened species and/or their critical habitat. If a court agrees, the

court could compel the action agency to comply with the RPAs as provided.

FEMA is Required to Manage Land Use

Washington. In 2003, a lawsuit was filed against FEMA alleging the agency had violated
the ESA by not consulting with NMFS on the impacts of the NFIP in the Puget Sound region of
the State of Washington.® The Court deterined that FEMA’s implementation of the NFIP in the
Puget Sound area could affect an endangered or threatened species or its critical habitat and
ordered FEMA to consult with NMFS under the ESA.” After consultation between the agencies,
NMEFS issued a BiOp in 2008, finding that FEMA’s implementation of the NFIP in the Puget
Sound area jeopardized several endangered or threatened species and would destroy or adversely
modify their critical habitat.® NMFS provided FEMA with RPAs recommending FEMA make
several ghanges to its NFIP implementation, including to its minimum floodplain management
criteria.

In 2009, another lawsuit was filed alleging FEMA did not properly implement the Puget
Sound RPAs.!° The Puget Sound RPAs required FEMA to modify the minimum floodplain
management criteria for NFIP communities in the Puget Sound area such that either no
development would occur or that local permitting authorities would demonstrate any proposed
development would cause no adverse impacts.!! Since FEMA contends it does not have authority
over privately funded development on private lands, FEMA developed a process for local
communities to demonstrate that development would not cause adverse impacts. In 2014, the
Court upheld FEMA’s implementation of the Puget Sound RPAs. In doing so, the Court
referenced FEMAs position that it is not a land-use authority.!?

FEMA’s position that it is not a land-use regulatory agency is consistent with the NFIP,
The NFIP has several purposes, including to encourage (not prohibit) state and local
governments to limit the development of land at risk of flooding, to minimize flood damage, and,
where practicable, to guide future development away from flood hazards.”?

Oregon: In 2009, another lawsuit was filed against FEMA alleging FEMA failed to
consult with NMFS on NFIP implementation in Oregon.'* The parties reached a settlement
agreement requiring certain floodplain map changes, to avoid or prevent adverse critical habitat

& Nar'l Wildlife Fed'n v. Fed. Emergency Mgmt. Agency, C11-2044-RSM (W.D. Wash. 2004).
7 Nat'l Wildlife Fed'n v. Fed. Emergency Mgmt. Agency, 345 F. Supp. 2" 1151 (W.D. Wash. 2004).
8 Endangered Species Act - Section 7 Consultation Final Biological Opinion And Magnuson-Stevens Fishery
9Conservaticm and Management Act Essential Fish Habitat Consultation (Sept. 22, 2008).
Id.
Y'NWF v. FEMA, 3:09-cv-00729-HA (June 29, 2009).
1 Order denying Plaintiff’s Motion for Summary Judgment and Granting FEMA’s Motion for Summary Judgment,
NWF v. FEMA, Civ. C11-2044-RSM (W.D. Wash. Oct. 2014).
2 1d. at 30 (stating “But as FEMA notes, it is not a land-use authority and it can only provide guidance, technical
assistance, require reporting, and institute enforcement actions, which it is required of it under the RPAs).
1342 U.S.C. §4001(e).
1 dudobon Society of Portland, et al. v. Fed’l Emergency Mgmt. Agency, Case 3:09-¢v-00729-HA (June 29, 2009).
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impacts. Following consultation between FEMA and NMFS on FEMA’s implementation of the
NFIP in Oregon, NMFS issued a BiOp with RPAs in April 2016 finding jeopardy to certain
endangered or threatened species and adverse modification to the species’ critical habitat.

The RPAs subject 251 out of 271 NFIP participating communities in Oregon to more
restrictive floodplain development standards and require them to be remapped to higher
standards.!® Under the RPAs, participating NFIP communities in Oregon must revise or adopt
restrictive land use standards and criteria that will prohibit most development or redevelopment
on lands in a floodplain. FEMA must suspend any community that fails to comply with the
Oregon RPAs from participating in the NFIP, meaning flood insurance would no longer be
available to those located in the floodplain. Under the RPAs, many individuals and businesses in
Oregon will be subjected to new and expanded NFIP requirements and prohibitions and those
with mortgaged property located in the expanded SFHA will be required to purchase flood
insurance.!”

National Implications of FEMA Land-Use Management

FEMA is currently implementing consultation outcomes (RPAs and other agreements) in
the states of Washington, Oregon, New Mexico, and Monroe County, Florida. FEMA is also
undergoing consultation under the ESA for NFIP implementation in the states of California,
Arizona, and Florida. Further, FEMA has received notice of intent to file suit under the ESA
from various environmental groups in the states of Missouri and Alabama, although no litigation
has been filed.

When the respective BiOps and RPAs are eventually issued and implemented in each of
these states, there could be two outcomes. One, FEMA could end up implementing the NFIP
differently in each state thereby undermining one of the stated purposes of the NFIP for a
nationwide flood insurance program;'® or two, NMFS (or the FWS depending on the species)
could insist on using the Oregon RPAs as a model, resulting in an expanded definition of the
SFHA, development prohibitions and other stringent provisions being used in these states or
even nationwide. !

Regardless of whether or not NMFS uses the Oregon RPAs as a model, the Oregon RPAs
will have nationwide effect. To the extent that FEMA has to amend its regulations, guidance or
the Community Rating Service program to meet requirements in the State of Oregon, these
changes will apply nationwide.

!5 Endangered Species Act (ESA) Section 7(a)(2) Jeopardy and Destruction or Adverse Modification of Critical
Habitat Biological Opinion and Section 7(a)(2) “Not Likely to Adversely Affect” Determination for the
Implementation of the National Flood Insurance Program in the State of Oregon, p. 288 (April 14, 2016) (Oregon
BiOp).

16 FEMA’s NFIP ESA Consultation in Oregon:
http://www.oregon.gov/LCD/docs/FEMAs_NFIP_ESA_Consultation OR.pdf

7 The Oregon RPAs require flood maps to include areas in the SFHA, areas in a newly defined high hazard area,
and areas of future conditions flood hazard. Oregon BiOp at 282.

1842 U.S.C. 4001(d).

¥1d.
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AN EXAMINATION OF THE FEDERAL EMER-
GENCY MANAGEMENT AGENCY’S LIMITED
ROLE IN LOCAL LAND-USE DEVELOPMENT
DECISIONS

WEDNESDAY, SEPTEMBER 21, 2016

HOUSE OF REPRESENTATIVES,

COMMITTEE ON TRANSPORTATION AND INFRASTRUCTURE,

WASHINGTON, DC.

The committee met, pursuant to notice, at 10:02 a.m. in room
2167, Rayburn House Office Building, Hon. Bill Shuster (Chairman
of the committee) presiding.

Mr. SHUSTER. The committee will come to order. Welcome to to-
day’s hearing.

I want to thank Ranking Member DeFazio for bringing this im-
portant issue to our attention. And today’s hearing will focus on
two important issues, particularly. The first is the extent of
FEMA'’s authority to implement the National Flood Insurance Pro-
gram, and the second is the national implications of FEMA’s imple-
mentation of the National Flood Insurance Program.

The committee has worked this Congress to understand what is
driving the rise in disaster costs and losses, including particular
policies that may not make much sense or may be rewarding bad
behavior.

As we have seen recently with flooding in Louisiana and right in
my home district in Connellsville and Bullskin Township, the Na-
tional Flood Insurance Program is an important part of preparing
communities for flood risks they face. We know that smart mitiga-
tion practices save the taxpayer at least $4 for every $1 invested.

It 1s important that local land-use and development decisions ul-
timately reside with local officials who understand the risks and
challenges of a particular area. Additionally, it is critical that Fed-
eral agencies understand the limitations of their authorities and
work within their authorities.

I look forward to hearing from our witnesses today.

And now I yield to the ranking member for an opening state-
ment.

Mr. DEFAZ10. Thank you, Mr. Chairman. Thanks for holding this
oversight hearing of the Federal Emergency Management Agency.
And thanks to the witnesses who are here today.

As you stated earlier, the National Flood Insurance Program is
critical in many areas. It’s pretty simple. It says that, you know,
the FEMA should develop minimum flood plain standards, and
then it’s up to local communities to enact laws that meet or exceed

o))
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those in order to participate in the National Flood Insurance Pro-
gram.

Now, in the particular case of Oregon, which, under this, is now
being sort of nominated to be the poster child and the template for
all the United States of America by certain agencies and groups,
we have strict land-use planning. So the question becomes how are
you going to overlay these new rules on top of our already strict
land-use planning, which is designed to have compact urban
growth?

But it also says you have to accommodate future needs. And
therefore, you have to have enough buildable property. In all prob-
ability, we would have to blow up our law, do away with the idea
of compact growth, and say, no, we are going to have sprawling
growth like so many other places because the downtown core of
many of our cities, which was intended to be redeveloped with
higher densities, including the riverfront through Portland, where
Oregon Health Sciences is building major new projects. Parts of
downtown Eugene, an area called Glenwood between Eugene and
Springfield, these areas would be pretty well precluded from rede-
velopment. Therefore, it appears that we would then begin to
model ourselves after the rest of the country.

And somehow this is going to help the endangered species, ac-
cording to the National Marine Fisheries Service. I give a—you
know, we have a map that shows how many communities in Or-
egon would be affected, which they are going to put up. And you
can see it is over 221 communities in Oregon would be affected—
232.

It would—in the case of Coos Bay—if I could have the Coos Bay
map—Coos Bay is a community, it has been struggling with a de-
pressed economy for many years. There are some glimmers of hope
and activity there. But this is what has been designated and which
FEMA would restrict or prohibit development or redevelopment in
that entire area.

That happens to be all of the downtown core—you can leave it
up for a second, whoever took it down—that—that area, it does in-
clude the local newspaper building, which is critical salmon habi-
tat. It does include Highway 101, critical salmon habitat. It does
include some buildings that are well over 100 years old and need
substantial renovation or actually would be replaced. But no, this
area would be denied flood insurance unless they dramatically re-
strict or prohibit any redevelopment in that area, at least in an in-
terim period, while FEMA develops rules to accommodate the so-
called RPA.

So, we are going to have a number of witnesses here today to
talk about this. You know, when I first came to Congress, there
was—one of the early black helicopter conspiracy theories was
about the Rockefeller Commission. And I said, “Well, what is that?”

And they said, “I have a plan to institute national land use—the
Federal Government is going to usurp the police powers of the
States under the Constitution, and is going to mandate national
land-use planning.” And I would always tell those people they were
nuts. Well, maybe they weren’t. That is why we are here today.

Thank you, Mr. Chairman.
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Mr. SHUSTER. Thank you, Mr. DeFazio. And with that, I recog-
nize the subcommittee chair, Mr. Barletta, for a statement.

Mr. BARLETTA. Thank you, Mr. Chairman.

Since the beginning of the 114th Congress, we have been explor-
ing the rising costs of disasters in terms of both the loss of property
and human life. At our first hearing in the 114th Congress, I stated
that my top emergency management priority was pursuing disaster
legislation that will save lives, lower costs, and launch a com-
prehensive review of Federal disaster policies and the rising costs
of disasters.

Early last year, Ranking Member Carson and I introduced the
FEMA Disaster Assistance Reform Act to call for the first com-
prehensive assessment of disaster costs and losses in over 20 years.

One of the most important pieces of our country’s disaster assist-
ance policy is linked to the National Flood Insurance Program, or
the NFIP. So, today’s hearing focusing on FEMA’s authorities to
implement the NFIP, and the extent that those authorities can im-
pact local land-use and development decisions, is a critical element
of that discussion.

I thank Ranking Member DeFazio for bringing this issue to the
forefront so that we could bring the right people together to help
us understand how some of the challenges being faced in Oregon
will impact the entire Nation. I look forward to hearing from
FEMA, the State and local officials, and our representatives from
the National Association of Home Builders, about their current
challenges and concerns regarding these issues. Thank you.

Mr. SHUSTER. Thank you. And now I would like to recognize Mr.
Curbelo to introduce one of his constituents, who is a witness
today.

Mr. CURBELO. Chairman Shuster, Ranking Member DeFazio,
thank you for yielding me time and, more importantly, thank you
for holding a hearing on such an important topic as FEMA’s role
in the National Flood Insurance Program.

My south Florida district is almost completely surrounded by
water, so this hearing is of particular importance to my constitu-
ents, which is why I am so proud to have with us today Mayor
Heather Carruthers from Monroe County, Florida, on behalf of the
National Association of Counties.

As the mayor of all of the Florida Keys, Ms. Carruthers brings
to this hearing a unique insight on how flood insurance rates affect
those who work and live in our coastal communities, not just those
who come for vacation.

As a member of the Key West Chamber of Commerce, and as an
instrumental founder of the Fair Insurance Rates in Monroe Coun-
ty, or FIRM, Mayor Carruthers has been an invaluable source of
information to me and my staff, as we work together on addressing
flood insurance rates and disaster mitigation. She is a steadfast
leader in our community for working on behalf of her constituents
and those residents who call the Keys home.

And fun fact: She has been a featured soloist with the Key West
Pops and Island Opera Theatre. Also, recently, a charades partner
with me—a very successful partnership, by the way, at a charity
event—and, more importantly, Mayor Carruthers and her family
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recently welcomed a little boy to the world, Colin. So congratula-
tions, and thank you so much for joining us today.

Ms. CARRUTHERS. Thank you very much, Representative. It is a
pleasure working with you.

Mr. SHUSTER. Thank you, and welcome. He said a soloist. Does
that mean an instrument or a singer?

Ms. CARRUTHERS. Mezzo soprano.

Mr. SHUSTER. OK. The high voice. Is that the low voice? I don’t
know anything about music.

[Laughter.]

Mr. SHUSTER. And with that, I will recognize Mr. Carson, the
ranking member of the subcommittee, for a statement.

Mr. CARSON. Thank you, Chairman Shuster, Ranking Member
DeFazio, Chairman Barletta.

You know, today’s topic explores how the Endangered Species
Act affects the Federal Emergency Management Agency’s work in
implementing the National Flood Insurance Act. Both of these laws
are very essential, yet the interplay between these two laws raised
several questions that we need to examine.

Congress directed FEMA to carry out the National Flood Insur-
ance Program. But this morning we will have a conversation about
the extent the National Marine Fisheries Service should be allowed
to direct FEMA, if at all, on how FEMA carries out the NFIP.
FEMA currently does not authorize, fund, or license private devel-
opment on private lands. Yet the Fisheries Service is directing
FEMA to either take or prohibit certain actions. That will result
in FEMA being responsible for determining whether privately fund-
ed activities on private lands may occur.

So, the committee must examine whether FEMA should have
this land-use authority, or regulatory authority. Now, the Fisheries
Service is proposing that FEMA exercise its authority to prohibit
most, if not all, private development in Oregon flood plains. If
FEMA exercises its authority, we need to know whether it could be
used nationwide.

On the surface, these issues seem to only apply in Oregon. But
what I want to learn more about is whether these authorities and
directives could be expanded elsewhere. We have several endan-
gered species in Indiana that deserve protection, but we also have
flood plains, and property owners who have resided in these flood
plains for a long time, and who need flood insurance.

I look forward to learning more about the laws and processes in-
volved here, as well as other issues, concerns, and suggestions for
addressing these issues.

Thank you, Mr. Chairman. I yield back.

Mr. SHUSTER. Thank you, Mr. Carson. And, with that, we will
start our panel.

First, welcome to all of you for being here. We really appreciate
you taking the time to testify with us today and help educate us.

Our first witness is Mr. Michael Grimm, the Assistant Adminis-
trator for Mitigation at FEMA. Mr. Grimm, you are recognized for
your statement.
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TESTIMONY OF MICHAEL GRIMM, ASSISTANT ADMINIS-
TRATOR FOR MITIGATION, FEDERAL EMERGENCY MANAGE-
MENT AGENCY; CHRISTINE SHIRLEY, NATIONAL FLOOD IN-
SURANCE PROGRAM COORDINATOR, DEPARTMENT OF LAND
CONSERVATION AND DEVELOPMENT, STATE OF OREGON;
HON. DENNY DOYLE, MAYOR, CITY OF BEAVERTON, OREGON;
HON. HEATHER CARRUTHERS, COMMISSIONER, MONROE
COUNTY, FLORIDA, ON BEHALF OF THE NATIONAL ASSOCIA-
TION OF COUNTIES; AND JON CHANDLER, CHIEF EXECUTIVE
OFFICER, OREGON HOME BUILDERS ASSOCIATION, ON BE-
HALF OF THE NATIONAL ASSOCIATION OF HOME BUILDERS

Mr. GRIMM. Thank you. Good morning, Chairman Shuster and
Ranking Member DeFazio and members of the committee. My
name is Michael Grimm, and I am the Assistant Administrator for
Mitigation for the Federal Emergency Management Agency. Thank
you for the opportunity to testify about FEMA’s efforts to strength-
en our National Flood Insurance Program compliance with the En-
dangered Species Act in Oregon, as well as the associated implica-
tions, nationwide.

In response to lawsuits brought under ESA, FEMA has been re-
quired, either by the courts or through settlement agreements with
plaintiffs, to undertake consultations under the ESA on implemen-
tation of the NFIP in particular communities and regions. In con-
sultations undertaken in Monroe County, Florida, the Puget Sound
region of Washington, and in Oregon, the Services—in some cases
the National Marine Fisheries Service, or NMFS, and in other
cases the U.S. Fish and Wildlife Service—have found that the im-
plementation of the NFIP in those areas was likely to jeopardize
the continued existence of threatened and endangered species, and
adversely modify designated critical habitat. When a jeopardy opin-
ion is issued, the Services must also provide reasonable and pru-
dent alternatives, if any, to a proposed action.

The RPA is a recommended set of program changes that will en-
sure a proposed action is implemented in a manner that will not
jeopardize species, as well as the adverse modification of critical
habitats.

Up until the consultation conducted with NMFS in Oregon, all
of the RPAs from consultations had been able to be implemented,
consistent with the NFIP and what we at FEMA call performance-
based standards. FEMA uses performance-based standards to im-
plement the NFIP throughout our 22,000 participating commu-
nities. FEMA recognizes that there are any number of ways in
which a committee can meet the minimum flood plain management
criteria established by FEMA for a community to participate in the
NFIP.

Performance-based standards provide flexibility for communities
to meet the requirements of the ESA in a way that makes sense
to them. In like manner, the RPAs FEMA implemented prior to the
Oregon consultation operated within this framework, allowing
FEMA to work collaboratively with communities to ensure compli-
ance with the requirements of the Endangered Species Act in a
way that made sense to each individual community.

For example, FEMA’s implementation of the RPA resulting from
the Puget Sound Washington area consultation with NMFS pro-
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vided communities flexibility to implement an approach to preserve
ESA-listed species and their designated critical habitat in a man-
ner that is consistent with local decisions and land use. While some
communities chose to adopt a model ordinance to ensure compli-
ance with the requirements of ESA, others have the flexibility to
demonstrate through existing codes and standards that they are al-
ready meeting these important standards.

Still others chose a third option, demonstrating compliance on a
permit-by-permit basis. The RPA resulting from the Oregon con-
sultation with NMFS, however, is different. In Oregon, NMFS
issued an RPA that differs from the Puget Sound performance-
basectll standard approach, following a prescriptive approach, in-
stead.

If implemented as written, the RPA in Oregon will result in ex-
pansion of areas mapped within the special flood hazard area to in-
clude areas likely to flood based on data reflecting the anticipated
impacts of climate change, and will require enhanced regulatory
flood plain management criteria going beyond the minimum stand-
ards currently required as a condition of participation in the Na-
tional Flood Insurance Program.

Changing FEMA’s regulations to accommodate these require-
ments of the RPA in Oregon will not only impact how FEMA ad-
ministers the NFIP in Oregon, but across the Nation in all 22,000
communities that participate in the NFIP.

Environmental stewardship is an important responsibility, and
FEMA is committed to doing everything within our authority to en-
sure that the NFIP is compliant with the ESA. At FEMA we be-
lieve in the whole-community approach in accomplishing our mis-
sion. As such, we will continue a close working relationship with
NMFS and the U.S. Fish and Wildlife Service, as well as working
with our State, local, and tribal partners to make sure we accom-
plish our goals.

Thank you for the opportunity to testify, and I look forward to
answering any questions the committee may have.

Mr. SHUSTER. Thank you, Mr. Grimm. Now our next witness
today is Ms. Chris Shirley, the National Flood Insurance Program
coordinator for the Oregon Department of Land Conservation and
Development.

Thank you for being here today.

Ms. SHIRLEY. Good morning, Chairman Shuster, Ranking Mem-
ber DeFazio, and members of the committee. I am pleased to be
here today to talk about this—to discuss Oregon’s perspective on
the reasonable and prudent alternatives. My name is Christine
Shirley, and I work with communities directly on implementation
of the National Flood Insurance Program in Oregon, as the State
NFIP coordinator.

I am going to present an abbreviated version of some written tes-
timony that I have submitted.

So, as Mr. DeFazio mentioned, Oregon has been a pioneer in im-
plementing a statewide land-use program. This was implemented
40 years ago. And it preserves local control and responsibility for
land-use decisions while establishing an overarching set of goals
known as our 19 land-use planning goals, which, at its core, direct
new development into towns and cities, protect rural areas for farm
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and forest use, and evaluate environmental impacts at the plan-
ning level, rather than at the permit-by-permit level that is the
case in some States, many States.

So, now Oregon is at the forefront of a Federal directive through
these reasonable and prudent alternatives to incorporate an addi-
tional layer of land-use management in the special flood hazard
areas.

So I want to emphasize that the State of Oregon supports the
principle of sound flood plain management, because we believe it
protects people, property, habitat function, and economic vitality.
And, as a result, the State has strenuously endeavored to be a good
partner with our Federal counterparts at FEMA and the National
Marine Fisheries Service during the multiyear consultation that re-
sulted in the reasonable and prudent alternative, and will continue
to participate vigorously in the years ahead.

And since the RPA was released in April, we have learned a few
things, recognized a few challenges. And primary among the les-
sons is the importance of early involvement of the States and local
governments in the crafting of any future reasonable and prudent
alternatives.

The State was only allowed limited interaction with the Federal
agencies during the consultation period, and we are now faced with
a really difficult task of having to fit a consultation that didn’t real-
ly involve us and doesn’t really fit with the Oregon land-use plan-
ning system; we have to fit that RPA into our existing land-use
program. It would have been easier if we had had the opportunity
to do that fitting earlier on.

In the same vein, it is important now that FEMA involve local
governments in the development of implementation strategies for
the RPA, and that FEMA understand local government timelines
and resources in setting their implementation targets for the RPA.

The State has been told by FEMA, for example, that they intend
to develop guidance to implement interim measures set forth in the
RPA by April of 2017, which is only 9 months away, and then have
local governments adopt changes into their permitting programs to
reflect that guidance. And that schedule of less than 2 years is not
possible to be implemented for 232 communities in Oregon.

And likewise, the schedule for adopting revised flood insurance
rate maps that are called for in the RPA over the next decade, it
must pay attention to State and local processes and budgets and
resources. And realistically, the State can’t manage an aggressive
map adoption process as called for in the RPA. And just by way of
example, the FEMA map modernization program took over 10
years to implement in a much smaller number of communities.

To their credit, both FEMA and NMFS have emphasized out-
reach after the RPA was released, and scheduled immediately with
us some webinars that local government and the State were in-
volved in. And then we hosted 10 regional meetings throughout the
State with FEMA and NMFS, where we talked about the RPA and
heard from local governments what their concerns were.

And we learned many important things, such as the need to get
credit and leverage Oregon’s existing land-use planning program,
to contextualize the RPA within the watershed management pro-
gram, and not just focus directly on flood plains, develop a mitiga-
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tion banking program, and to limit uncertainty around changing
rules, maps, and timelines that can dampen development invest-
ment.

The State is concerned that the recommended changes to the
flood plain mapping protocols as set forth in element 3 of the RPA
would dramatically increase the footprint of the special flood haz-
ard areas and regulation therein called for in the RPA, and——

Mr. SHUSTER. Ms. Shirley, if I could get you to wrap up——

Ms. SHIRLEY. Yes. And those could have a significant negative
economic impact.

So, in conclusion, the changes brought about by this consultation
must not be overlaid on top of our existing system, but be woven
into it, and that is going to take some time and resources and dedi-
cated staff at the Federal level.

Thank you very much, and I would be happy to answer any ques-
tions.

Mr. SHUSTER. Thank you, Ms. Shirley. And with that, our next
witness is the Honorable Denny Doyle, the mayor of the city of
Beaverton, Oregon.

Thank you for being here today and proceed, Mr. Doyle.

Mr. DoYLE. Thank you. Good morning, Chairman Shuster and
Ranking Member DeFazio. I am Denny Doyle, mayor of the city of
Beaverton. I am also the incoming president of the Oregon League
of Cities, as well as a board member of the National League of Cit-
ies. Beaverton is located just 2 short hours north of the majestic
tall firs in Congressman DeFazio’s Lane County. Thank you for the
opportunity to appear before you today to discuss the FEMA role
in implementing the National Flood Insurance Program in Oregon
and throughout the United States.

As we all know, in 2009 FEMA was sued by environmental
groups in Oregon for failing to ensure that the implementation of
the NFIP complies with the Endangered Species Act. In response
to the ruling, FEMA consulted with the National Marine Fisheries
Service, resulting in the reasonable and prudent alternatives that
aims to minimize impacts to ESA-listed species.

The final draft of the RPA calls for drastic expansion of an area
to be protected beyond FEMA’s current jurisdiction under the
NFIP. If the new protected area is imposed on communities, it will
have an unprecedented negative impact on economic growth, job
creation, and new development as well as redevelopment, including
affordable housing throughout Oregon.

These lawsuits are occurring in a piecemeal fashion around the
country. I encourage Members of Congress to be aware that if the
impacts you hear about today have not yet affected your congres-
sional district, they almost surely will in the future. I have had the
opportunity to meet with representatives from both FEMA and
NMFS over the past several years in both Washington, DC, and
Oregon to discuss this situation, and I truly remain dismayed at
the end results of ESA consultation.

During development of the RPA, FEMA repeatedly stated their
concerns with the “major legal and practical issues concerning the
RPA,” and that the “RPA provides little flexibility in how to
achieve ‘no adverse effect.”” Therefore, FEMA concluded that they
were unsure how the RPA could be made “fully implementable
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within FEMA’s legal authorities.” Yet here we are, with an RPA
that FEMA and our local governments must implement.

We all agree that the protection of threatened and endangered
species is a high priority. However, Beaverton is an urban commu-
nity, one with very little undeveloped land left. In or next door to
our community are major corporations such as Nike’s world head-
quarters, Intel, Columbia Sportswear, to name just a few. Given
the preponderance of many small streams that may contain threat-
ened or endangered species, such stringent control of development
in an arbitrarily enlarged flood area as proposed by the RPA could
deter development for much of our community.

Without development or redevelopment by our business commu-
nity, we cannot create new jobs or continue to improve our little
part of the world. For example, a restaurant in Beaverton with a
long history of shallow-flood damage—i.e., water in a parking lot—
has recently been demolished and reconstructed. This pre-flood in-
surance rate map building has been rebuilt with a finished floor 2
feet higher than the base flood elevation. In other words, they lifted
the ground 10 feet. This is smart, flood-resistant development.
However, such a beneficial project could effectively be precluded in
some way by the new RPA.

In another example, a previously developed area located within
the RPA-expanded flood zone could not be redeveloped into afford-
able housing because of the additional costs. Significant employers
and exporters will also likely be adversely impacted. In general,
any development plans within the affected areas would require
costly and time-consuming consultations with NMFS and FEMA, if
they were allowed at all, and if they were affordable at all.

Finally, on a personal note, I am working hard to create an arts
and culture center in downtown Beaverton, adjacent to Beaverton
Creek. Twenty-plus years. Even though at this time ESA-listed
species do not exist in the creek, the RPA will likely force us to im-
plement significant RPA measures when developing and con-
structing the arts center. This is going to be built at no cost to the
local taxpayers; it is a $45 million project. All of this comes at a
cost, a significant one when just raising the funding to develop the
arts center itself is a challenge on its own terms.

It should also be mentioned that we remain frustrated about the
lack of opportunity to provide comments on the RPA—and thank
you for this opportunity. The Congress should know that the
iterations of the RPA for Oregon were developed in an apparent
vacuum, one that does not respect nor serve the local communities
that must ultimately comply with its mandates.

Simply put, the RPA developed by NMFS is unworkable in Or-
egon and for FEMA. It demands action that is unreasonable and
potentially unenforceable by FEMA, all at little identifiable value
to the species they aim to protect.

Thank you again for the opportunity to testify before you today.
I am happy to answer questions later. And good luck to all of us
that appropriate in November.

Mr. SHUSTER. Thank you, Mayor Doyle. Our next witness today
was introduced, the Honorable Heather Carruthers, the county
commissioner from Monroe County, Florida. And she is testifying
on behalf of the National Association of Counties.
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Again, thank you for being here, and please proceed with your
statement.

Ms. CARRUTHERS. Thank you, Chairman Shuster, Ranking Mem-
ber DeFazio, and distinguished members of the committee for this
opportunity to testify on FEMA’s role in local land-use decisions.
My name 1s Heather Carruthers, and I am an elected county com-
missioner from Monroe County, Florida, home of the Florida Keys.
And today I am representing the National Association of Counties.

The topic of this hearing is of great importance to my county and
to many other counties across the United States. In fact, in Monroe
County we have been dealing with this issue for more than three
decades, initially through locally originated efforts, and eventually
through the courts.

The National Flood Insurance Program is vital to us, and any
changes to the program and its requirements directly affect our
residents, businesses, and local economy. Although counties are
highly diverse across the country, we share many of the same goals
and responsibilities. We establish local land-use policies that pro-
tect our natural resources and environment, but also provide the
tools and foundation needed for development that helps our com-
munities. In Monroe County we have worked diligently to identify
solutions that help us balance both of these goals. Today my re-
marks will focus on three points.

First, local governments work daily to craft land-use policies that
protect endangered species, mitigate disasters, and facilitate eco-
nomic development in compliance with existing State and Federal
species protection regulations. In most States, land-use planning
and regulation is carried out primarily at the local level. Through
this land-use authority, we help to shape the local communities
within our jurisdictions.

In my county we have approximately 30 endangered and threat-
ened species. We work to protect these species and their habitats
in many ways, including establishing ordinances that limit con-
struction and development in specific areas of the county. Our local
regulations cap building permits for many reasons, the most impor-
tant of which is to protect environmentally sensitive land. These
local land-use policies are developed through extensive coordination
with our communities, as well as our State and Federal partners.
We have long required coordination with the Fish and Wildlife
Service before issuing any building permits.

Second, because NFIP is so important to our flood-prone commu-
nities, local governments have little choice but to comply with its
participation requirements. In 2012, the Government Account-
ability Office estimated that about 95 percent of the Nation’s coun-
ties had NFIP policies in their jurisdictions. In Monroe County, we
have over 27,000 NFIP policies, and Florida, as a whole, has over
1.8 million.

The importance of the NFIP to our county was highlighted when,
in 2005, a Federal court halted issuance of new NFIP policies for
nearly 50,000 parcels in Monroe County, following a lawsuit filed
for conservation groups, even though we had already carefully de-
veloped comprehensive land-use policies to protect our environment
and native species. For 7 years, this FEMA injunction remained in
place, and owners of the parcels were unable to build. Construction
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costs skyrocketed, and the permitting process dragged. We docu-
mented instances of homeowners paying over $1,000 more in per-
mit fees, and waiting almost a year for Fish and Wildlife Service
approval before they could proceed.

The only homeowners and businesses that were able to move for-
ward were those with deep pockets who could do without flood in-
surance. And as you can imagine, this really hurt our working fam-
ilies and small businesses. It further slowed economic growth and
drove up business and housing costs.

Finally, species protection regulations carried out through NFIP
have typically been one-size-fits-all solutions that consider neither
the variance in local communities nor our existing species protec-
tion efforts. As a result of the previously mentioned lawsuit, rea-
sonable and prudent alternatives, RPAs, required our county to re-
vise our flood damage prevention ordinances. We were required to
implement a new permit process that was essentially a repack-
aging of existing county regulations with multiple layers of added
bureaucracy. Owners of properties within endangered species habi-
tat areas were already required to seek Fish and Wildlife Service
approval before getting county permits for development.

FEMA’s review did not take into consideration the unique cir-
cumstances of our county ordinances and procedures. Ultimately,
no additional habitat acreage was protected. In short, the entire
process added no real value to the species protective measures we
had already developed and enforced. It simply added more redtape
and cost. As you can see from this permit review process flow
chart, this is what is required of a homeowner—property owner be-
fore they can get a building permit. And this does not even include
what happens at Fish and Wildlife or FEMA.

So thank you again, Chairman Shuster, Ranking Member
DeFazio, and members of the committee, for this opportunity to
provide the local perspective on how advancing species protection
efforts through NFIP is problematic and ultimately counter-
productive at the local level. And I am happy to answer any ques-
tions that you may have.

Mr. SHUSTER. Thank you, Commissioner Carruthers. And our
final witness today is Mr. Jon Chandler, the chief executive officer
of the Oregon Home Builders Association. He is testifying on behalf
of the National Association of Home Builders.

Thank you for being here today, and please proceed with your
statement.

Mr. CHANDLER. Thank you, Chair Shuster, Ranking Member
DeFazio, members of the committee. I really appreciate the oppor-
tunity to come talk about what is happening with NFIP on behalf
both of NAHB and my organization, the Oregon Home Builders. I
am the CEO of the Oregon HBA. We are a State association of the
National Home Builders, and this is an issue of great interest for
us across the country.

I am going to address this morning, in addition to my written
testimony, the land-use problems that are created by linking the
Endangered Species Act with FEMA’s National Flood Insurance
Program. Quite simply, it is inappropriate to use the NFIP to pro-
tect endangered species. Doing it that way adds duplicative, bur-
densome, and costly regulatory barriers that will prevent the devel-
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opment of communities in a sensible and planned fashion. It will
hurt well-paying jobs, and it will increase the price of housing be-
yond the means of many middle-class and working families.

Courts have held recently that FEMA must consult with the Na-
tional Marine Fisheries Service concerning impacts of the NFIP on
endangered species. In Oregon, as you have heard, NMFS issued
a biological opinion dictating the implementation of NFIP. The
State of Oregon and every city and county in Oregon has invested
over 40 years in comprehensive statewide land-use planning, the
money that goes along with that, the infrastructure planning and
development that goes along with that. But with this NMFS BiOp,
:cihose efforts will be significantly undermined, if not completely un-

one.

The terms of the BiOp could result in large areas of land that
can no longer be developed. Under Oregon law, local governments
can be held accountable for that diminution in value. What we call
measure 49 holds that any Government entity that downzones or
reduces by regulatory measures the value of a piece of property
must provide compensation to the property owner for that diminu-
tion in value.

Many communities simply will not have the resources to cover
that, and may consider, as a result, dropping out of the NFIP. But
due to the mandatory requirements for building for a homeowner
in a flood plain, dropping out of the NFIP could result in the home-
owner defaulting on their mortgage if they can’t afford or access
the high cost of private flood insurance.

The courts have ruled that both mapping and the NFIP’s min-
imum eligibility requirement criteria are discretionary. And there-
fore, FEMA must consult with the National Marine Fisheries Serv-
ice. NAHB’s position is that those supporting components should be
labeled nondiscretionary, and that FEMA should not be required to
consult. The maps that FEMA prepares are based solely on tech-
nical evaluations of the base flood elevation. FEMA is drawing a
line on a map based on science, math, and engineering. It cannot
and should not be required to draw that line simply to benefit en-
dangered species.

Under the NMFS BiOp, if a landowner or local government seeks
changes or revisions to areas in existing flood plain maps, FEMA
would not be able to process that request until the owner dem-
onstrates that all potential impacts to endangered species or the
flood plain have been fully mitigated.

FEMA does not authorize or approve the construction of struc-
tures or the replacement of fill in or around flood plains, and
FEMA does not require what mitigation is required. FEMA’s role
is to ensure that the information depicted on the maps is accurate
and scientifically sound.

NAHB also believes that the minimum eligibility criteria for com-
munities to participate in NFIP should also be nondiscretionary.
The BiOp requires the square footage of new structures to be 10
percent or less of the average lot size. And to give you a sense of
that, in the Pacific States, according to the Census Bureau data,
the average size of a lot is 6,525 square feet. Under this require-
ment in the BiOp, that reduces the size of a single-story home to
652 square feet.
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Now, in Oregon, where the average lot sizes are 4,000 to 5,000
square feet and 2,500-square-foot lots are not uncommon, that
same 10 percent coverage requirement would have houses with a
first floor—or a one-story house of 250 square feet. Compared on
a national basis, the average home size is 2,500 square feet. That
sort of a 10-percent requirement will dramatically hinder growth in
communities where families want to live, and tramples on local
government zoning authorities.

These changes are occurring on a State-by-State basis, but they
have national implications to the National Flood Insurance Pro-
gram. Three States are currently engaged in consultation: Florida,
California, and Arizona. There are billions of dollars of home value
and remodeling costs at risk. For those States combined, NAHB es-
timates over $400 billion of home values and over $4 billion in re-
modeling spending is potentially at risk. Nationwide, that would be
over $1 trillion. And we add in the proposal of the Atlantic stur-
geon potentially to the protected species list, it is possible that
Stateis from Georgia to Maine may be next on the NMFS consulta-
tion list.

For a lot of homebuilders, we already have to go through section
7 consultation in the development process. That protects endan-
gered species under existing law. That is currently on the books.
We don’t believe this adds anything.

And in conclusion, Mr. Chairman and Ranking Member, we ap-
preciate very much the opportunity to put these concerns in front
of you, and look forward to working with you, going forward. I
would be glad to take any questions.

Mr. SHUSTER. Thank you, Mr. Chandler. And again, this is an
important issue. Any time that the Federal Government tries to ex-
pand an agency’s powers without congressional authority, and go
beyond the mission of FEMA, it is troubling. And just the last
words you said there, Mr. Chandler, it can be very, very damaging
to development, to the economy, to job creation, which is important
to all of us.

And this is happening right in Mr. DeFazio’s State, in his back-
yard. So I am going to forgo my questions. I am going to yield Mr.
DeFazio my 5 minutes so he has a full 10 minutes to really get into
questioning here, because he knows the situation. And so I will
leave it to him to use my 5 minutes.

So, Mr. DeFazio, I yield to you.

Mr. DEFAz10. Thank you, Mr. Chairman. I would point out that,
well, first, let me—a couple of questions of FEMA, and then I will
point something out.

Mr. Grimm, does FEMA have the authority to regulate privately
funded development on private lands under the NFIP?

Mr. GrRIMM. [No response.]

Mr. DEFAZIO. A simple yes or no would do.

Mr. GRiMM. No.

Mr. DEFAzIO. OK, good, thank you.

[Laughter.]

Mr. DEFAzZ10. Now, you are going to be required, because of the
RPA in Oregon, to amend your regulations to include an ESA
standard. Will that change apply only to the State of Oregon, or
will it apply to all of the States of America?
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Mr. GRIMM. When we change our regulation, it applies to all
22,000 communities.

Mr. DEFAzI10. OK, all 22,000 communities, which I assume are
scattered among the 50 States.

Mr. GrimMm. Correct.

Mr. DEFAz10. OK. And then, you know, that—have you consulted
with—I assume you have in-house counsel, or do you use the Jus-
tice Department for legal consultations on your authority?

Mr. GRIMM. We have in-house counsel, sir.

Mr. DEFAz10. OK. And what does in-house counsel say about you
asserting regulatory authority that wasn’t extended to you by the
United States Congress?

Mr. GrRiMM. That we can only do what is within our authorities,
and there are concerns over a number of the RPAs being outside
of our current authorities.

Mr. DEFAZI0. So then, arguably, perhaps your agency, in exceed-
ing its authority to follow the directives of National Marine Fish-
eries and agreeing to adopt this RPA, is vulnerable to being sued.

Mr. GRIMM. I—yes. And for the RPAs that are not within our
legal authorities, we would seek other alternative RPAs, working
with the States and the communities to implement the intent of
the RPAs as issued by Marine Fisheries.

Mr. DEFAzZIO. Now, the authority granted to you by Congress is
you get communities who wish to participate in the program to
adopt minimum standards, yes?

Mr. GrimMm. Correct.

Mr. DEFAZIO. So in this case we—you are far exceeding the min-
imum standard approach.

Mr. GRiMM. That is correct, sir.

Mr. DEFAZIO. How can that be? Never mind, that is speculative.

But the point is, I—you know, I am having trouble tracking this
whole thing. I put up a map earlier showing downtown Coos Bay,
Oregon. And under what you are being forced to adopt by NMFS
in declaring, you know, this area will be within the enhanced 100-
year flood plain, well, we don’t know what the enhanced 100-year
flood plain is yet, do we?

Mr. GRiMM. We don’t, sir.

Mr. DEFAZ10. We don’t. So this is actually just using the existing
100-year flood plain. One would assume that when you include cli-
mate change, that these flood plains are probably going to, espe-
cially in coastal areas, become much larger.

Mr. GRIMM. Yes. From FEMA’s perspective, when you include
the climate change, the erosion zones, future conditions hydrology,
we would expect flood plains to significantly increase and then the
applicable flood plain management regulations would apply
through the RPA——

Mr. DEFAZIO. So many properties now that aren’t required to
have Federal flood insurance in order to obtain bank financing will
be required to in the future.

Mr. GRIMM. Yes, sir. When we revise our regulations, that would
apply.

Mr. DEFAz10. Now, don’t you—didn’t Biggert-Waters require an
advisory committee for mapping? Because mapping has been con-
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troversial and, in part, led to the adoption of Biggert-Waters. Is
that correct?

Mr. GRIMM. Absolutely. The Technical Mapping Advisory Council
was established by BW-12 to provide guidance to FEMA and ad-
vice on our mapping standards.

Mr. DEFAz10. Right. Doesn’t the National Oceanic and Atmos-
pheric Administration, of which NMFS is a subsidiary, so to speak,
don’t they have a seat on that advisory committee?

Mr. GRiMM. They do have a seat on that.

Mr. DEFAZI10. OK, and has the advisory committee proposed this
dramatic change to the rules?

Mr. GRiMM. The committee has proposed some future conditions
mapping, some erosion mapping, not necessarily in line with what
the RPAs are recommending. That is one of our concerns, is that
Congress established TMAC——

Mr. DEFAZIO. Right.

Mr. GRIMM [continuing]. To provide guidance to FEMA. And
when I personally was involved with the negotiations with Marine
Fisheries on this, this was one of the key issues that I brought up,
in that the RPAs must be aligned with recommendations from the
map and advisory council, and that is one of our——

Mr. DEFAZIO. But in this case, what is being recommended for
Oregon, which is going to require a regulatory change which will
apply nationwide, is not following the advice of that committee.

Mr. GRIMM. There are differences.

Mr. DEFAZIO. Yes, there are. So one subagency of an agency that
is represented on the advisory committee established by Congress
is forcing you to exceed your legal authority, to impose more than
minimum standards, and to link, you know, the Endangered Spe-
cies Act to the NFIP eligibility requirements.

Now, what kind of a change is that going to be? Some say, “Oh,
it is just really simple, you just reference it.” Do you think that can
be done in one sentence? I have never seen an administrative regu-
lation that is one sentence long.

Mr. GRiMM. Yes, for——

Mr. DEFAZ10. I mean, usually we write 1 sentence, and you write
100 pages. So how is that going to work?

Mr. GrRiMM. Thank you, sir. From FEMA’s perspective, you are
right, there is one reference to a legal requirement or a regulatory
change in the RPAs. We are currently evaluating that. We believe
there are going to be a number of other regulatory changes that are
required, particularly around redefinition of the special flood haz-
ard area and minimum standards.

Mr. DEFAz10. OK. So to Ms. Shirley, now, you referenced the po-
tential conflict. I mean since—it is kind of odd. Washington State,
where our regional office of NMFS is based, was allowed to go with
performance standards, but it is a State that does not have com-
prehensive, statewide land-use planning. Oregon, a State that has
comprehensive, statewide land-use planning, is being told, no, you
must go with a prescriptive, one-size-fits-all solution being dictated
by a Federal agency to another Federal agency that will be imposed
on the State.

You already talked about the logistical problems of having 232
communities change their local plans. Having been a county com-
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missioner, I am quite familiar with the process, and you are right,
it can be done in the timeframe we are talking about.

But one of the key things in our land-use law is compact growth,
sometimes controversial—recently in the city of Eugene, which I
represent—because even though it is sort of optimal for planners
to densify, sometimes the people who live there don’t like it. But
the point is, that is probably the major goal, in addition to resource
conservation, as to avoid the sprawl that many other States have
seen.

But there is also another thing where communities are supposed
to have a stock of buildable land, or developable land, both for com-
mercial, industrial, and/or residential purposes. So if our core
areas, particularly, you know, downtown Coos Bay, which cries out
for a lot of renovation and redevelopment, is off limits, and the city
wishes or has to accommodate growth, then they are going to have
a very arguable case to greatly expand their urban growth bound-
ary. Isn’t that correct? I mean it seems to me the only option.

Ms. SHIRLEY. Yes, we share that concern. We also believe that
the RPA, as it exists today and can hopefully be negotiated further
in the future, allows for redevelopment projects that incorporate
some improvement to the salmon habitat without stopping develop-
ment altogether.

So I think there is a middle ground there. And through the work
groups and working with FEMA we hope to find that middle
ground.

Mr. DEFAZIO. But it is not—I mean it is not explicit in the RPA
that those sorts of—I mean since they moved us to a dictated ap-
proach versus a performance-based approach, it is not clear we will
be able to do that.

Ms. SHIRLEY. It could be difficult. The RPA is not cast in stone.
It does have a little bit of flexibility, and we need to find and lever-
age those flexibilities.

Mr. DEFAzZIO. I just—you know, as a—you know, I don’t even—
there is no one here I guess who can really ask the question. I
mean how does Highway 101 become critical salmon habitat?

Mr. Chandler, can you help me with that one? Do you have any
thoughts? I mean it is a highway, you know, and it is between the
harbor and downtown. And then you have downtown, where the
local newspaper—hopefully they have a reporter listening, because
they are critical salmon—they should just look around the office
and be really careful, because they might step on a salmon.

Mr. CHANDLER. Ranking Member DeFazio, Members, I think the
answer to that probably involves working for a Federal agency that
isn’t here.

There is no way it is salmon habitat. And that is part of the
problem, I believe, with having a—what should be a science-based
approach being handled as though it was a matter of philosophy.

Yes, we in Oregon—as Congressman DeFazio has indicated, we
have a long history of salmon protection, of working on natural re-
source protection, of having urban planning that has as its objec-
tive saving resource land. To come in and say now that a main
highway or a parkway in Portland or a pick your street in any of
those 232 cities in Oregon is now a salmon habitat is ridiculous.
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And that has been part of our reaction to this, is that it simply
doesn’t make sense on the ground, as we have built in Oregon.

Most of you in your States, I know, the people who settled there
settled near the waterways, because that would be silly to settle
where there wasn’t water. So most cities in this country are built
around lakes, streams, rivers. Oregon is no different.

Most of our development is now, by State law and State and local
planning, focused on those downtown core areas, as Congressman
DeFazio indicated, to avoid urban sprawl. And what this does to
that notion of taking those waterways off limits and now we, for
20 years’ worth of land supply, or simply to keep up with the grow-
ing population, we expand out onto the farmland, which is exactly
what the 50 years of policy in Oregon has said we should not do.
And frankly, my industry supports that, and we are aghast at this,
as well, that what we thought we were doing is now being changed
by fiat, including, apparently, the designation of Highway 101 as
a salmon habitat.

Mr. DEFAz10. Thank you.

Thank you, Mr. Chairman.

Mr. BARLETTA [presiding]. Thank you. As a former mayor, I com-
pletely appreciate the effort and money that a community puts into
land-use planning, infrastructure, development, and economic revi-
talization. I also believe that local officials are in the best position
to know and understand the unique challenges facing their commu-
nities so that they can implement the best policies to benefit their
citizens.

Now, from what I had heard today it sounds as if one part of the
Federal Government, NOAA’s Fisheries Service, is asking another
part of the Federal Government, FEMA, to impose land-use restric-
tions on State and local government. That would certainly cause
concerns and have great implications across this country.

Mr. Grimm, the Oregon RPA requires FEMA to amend existing
and issue new regulations regarding development in the flood
plain. From FEMA’s perspective, what does that mean for people
in my home State of Pennsylvania and other areas of the country?

Mr. GRIMM. Sure, thank you. When FEMA issues regulations, it
impacts over 22,000 communities. We have designed our regula-
tions so that we implement a consistent, uniform program, nation-
wide. One of the concerns that we have, as the RPAs are written,
and the ongoing State-by-State lawsuits and implementation, is in-
consistent implementation of the NFIP. So we would see, as we im-
plement any regulatory changes to address the RPAs in Oregon,
that would impact the entire United States.

Mr. BARLETTA. And from FEMA’s perspective, what is the role of
the NFIP? And does the Oregon RPA require you to do things out-
side of the roles and authorities which Congress prescribed to you?

Mr. GRIMM. Yes. From FEMA’s perspective we do have concerns
over a number of the RPAs being outside of our regulatory author-
ity. For those RPAs that we believe are outside of our regulatory
authority, we would work with committees and States to develop
alternative RPAs such as what Ms. Shirley indicated. We are try-
ing to work that flexibility to implement something that makes
sense to communities and States.
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Mr. BARLETTA. Mr. Chandler, if FEMA is forced to comply with
the Oregon RPA, what will be the most significant impact on local
housing development? And will that be local to only Oregon, or will
there be repercussions across the country?

Mr. CHANDLER. Congressman Barletta, Members, the implica-
tions—it is a national flood insurance program. And I think FEMA,
in the correspondence I have seen, has been pretty clear. They
don’t want to do the Oregon flood insurance program, and the Flor-
ida flood insurance program, and the California flood insurance
program. So I think what you are looking at here is the template
being proposed nationally.

As far as its impact in Oregon, you know, without getting too
deep in the land-use weeds of my State, what this BiOp would re-
quire is a 170-foot set-back on—from the high-water mark of every
stream, including ephemeral streams that only run seasonally in
those 232 cities. And if you think about your own communities, or
what Congressman DeFazio put on the map for Coos Bay, think of
a 340-foot swath of essentially a no-build zone going through every
community, or several times in that community, based on where
the waters were. That is going to have a huge impact—particularly
in Oregon, I suspect—because of our urban growth boundaries. But
even in a State that doesn’t have that, if you think about that land
coming out of production, and then that development capacity of
that land going someplace else in your community is going to be
dramatic.

The other piece of this, of course, is that all the infrastructure
planning is based upon the zoning on the books right now, whether
it be Oregon or Illinois or California, it doesn’t matter. Every local
government is basing their infrastructure—water, sewer, roads, et
cetera—on where the maps say the development is going to go if
this goes into effect. And now that development goes out of those
areas someplace else, then not only is the land-use pattern
changed, but the infrastructure financing pattern, as well, which is
going to be doubly disastrous to those communities.

Mr. BARLETTA. Thank you. The Chair now recognizes Ranking
Member Carson for 5 minutes.

Mr. CARSON. Thank you. Thank you, sir.

Mr. Grimm, I understand that the Oregon reasonable and pru-
dent alternatives required FEMA to change its regulations, guid-
ance, and community rating service program. Will these changes be
effective only in Oregon or could these changes apply nationwide,
especially in the Hoosier State?

Mr. GRIMM. Yes, sir. The—when FEMA changes its regulations,
they will apply to all participating communities, including over
22,000 communities, and including those nearly 1,400 communities
that participate in the community rating system that are already
implementing higher standards, often to the benefit of species.

Mr. CARSON. Madam Shirley, do the RPAs require the State of
Oregon and/or local communities to change existing laws? And, if
so, have any laws that need to be changed been identified yet? Will
the procedures used by the Oregon legislature meet the timeframe
even used in Oregon?

Ms. SHIRLEY. Yes. I believe we have identified a couple places
where our State laws may need to change. And—but most impor-
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tantly, the local communities will need to change their regulations
to comply. And that is a huge challenge.

Mr. CARSON. Mayor Doyle—thank you, ma’am. You mentioned
that you have met with both FEMA and NMFS over the years, yet
the RPAs were still developed essentially in a vacuum. Do you feel
that either Federal agency considered your comments when the
RPAs were developed?

Mr. DOYLE. You know, I really don’t know if that is the fact. Cer-
tainly what was ruled was not what we were looking to see hap-
pen. So I guess the answer would be a presumptive no.

Mr. CARsSON. OK. Mr. Chairman, I yield back.

Mr. BARLETTA. Thank you. I now recognize Mr. Gibbs from Ohio.

Mr. GiBBS. Thank you, Mr. Chairman. I am tempted to yield my
time to the ranking member, but I heard the next one is going to
do that, so I am trying to understand this issue a little bit.

Mr. Chandler and Mr. Grimm, if a participating community
made the choice to drop out of the National Flood Insurance Pro-
gram, does that change a homebuilder’s responsibility under the
Endangered Species Act?

Mr. GRiMM. Not from FEMA'’s perspective, and not—speaking on
behalf of NMFS. Everybody—communities, individuals, and State
and Federal Government have responsibilities under the Endan-
gered Species Act. If they withdraw from the flood insurance pro-
gram, their—FEMA'’s involvement in that compliance with the En-
dangered Species Act, for example, through these RPAs, that would
not apply. There would be other requirements that—I can’t speak
for NMFS or the Services, but that would apply.

Mr. CHANDLER. Mr. Chair, Congressman Gibbs, under current
law, leaving out this RPA, if you have a 404 permit, for example,
as a development project or subdivision, you have to go through
consultation. That would not be changed. The only connection be-
tween the homebuilder that wasn’t subject to current law and now
is this RPA.

So, if we are not—if we take private flood insurance out, we are
not subject to FEMA, we are not subject to NMFS thinking FEMA
should do something, and now we are out of the program alto-
gether. So we would not have to do any sort of hoop-jumping under
the ESA, unless we already did under other Federal law.

Mr. GiBBs. That is what I kind of figured.

Mr. Grimm, in your testimony you mentioned instances in Or-
egon and Florida where FEMA has had to undertake consultations
under the ESA and the implementation of the National Flood In-
surance Program. Are you aware of similar issues potentially occur-
ring in Ohio?

Mr. GRIMM. I am not aware of any right now in Ohio. There are
other States—California, Florida, we had some in Arizona.

Mr. GiBBS. I guess, for the mayor, this RPA and the Endangered
Species Act with FEMA, this is where it is all conflicting, the chal-
lenges. Can you explain that a little more, what is happening?

Ms. CARRUTHERS. Sure. Thank you very much for the question.

The difficulty for us is that it simply adds a level of bureaucracy,
time, staff time that—and yields no real benefit in terms of endan-
gered species protection. However, we are required to do it because
the flood insurance program is so important to our community. We
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saw no net increase in the acreage, habitat acreage that was pro-
tected. We simply saw a greater amount of paperwork, frankly.

You know, FEMA——

fMIé?GIBBS. Is this another example of one-size-fits-all policy out
of DC?

Ms. CARRUTHERS. Absolutely. I mean, we—you know, we—as I
mentioned, we have over 30 endangered species and threatened
species in the Keys. We are—for us, our environment is our econ-
omy. So we are very concerned with preserving the best aspects of
that environment, and the—our ecosystem. So, you know, we seek
to work with our governmental partners to do that, but only where
it seems to make sense. And this is a case where it doesn’t make
sense, it simply complicates the process.

Mr. GiBBS. Mr. Grimm, do you agree with that, or disagree with
her?

Mr. GRIMM. Could you clarify which part?

Mr. GiBBs. She is talking about, you know, obviously, in the Flor-
ida Keys, you want to protect the environment and endangered
species, because that is part of your tourism, part of your whole
habitat, you know, it is ecosystem. And she has basically said that
this is conflicting with the local input, it is a one-size-fits-all policy
coming out of DC. I'll just give you a chance to react to that.

Mr. GrRIMM. Sure. Yes, it is an interesting process, the consulta-
tion process is fed-to-fed, essentially. I personally had direct in-
volvement in the RPA negotiations, or with Marine Fisheries, and
recommended performance-based standards over prescriptive, rec-
ognizing that that is how we implement the National Flood Insur-
ance Program, so that communities can come up with different al-
ternative ways to implement this.

So, it does add a tremendous level of complexity, I think, to local
government land-use decisions and authorities.

Mr. GiBBS. Mr. Grimm, is there anything that Congress should
be addressing to maybe help fix this, or help—you know, so it is
a little simpler to get the process done?

Mr. GRiMM. I appreciate the opportunity to testify today to dis-
cuss the complexities of what is going on with this issue.

Mr. GiBBs. Anyone else want to respond to—Ms. Carruthers?

Ms. CARRUTHERS. Well, thank you for that question. I mean, to
me, I think that being able—that directing—well, first, I am not
convinced that endangered species protection is a FEMA responsi-
bility. It think that there are plenty of other entities that take care
of that issue. So, I am—I would—if it is within Congress’ authority
to remove FEMA from that particular aspect of this, it seems to
make sense to me.

You know, conversely, the Endangered Species Act requires every
Federal entity to comply with its regulations. So if we—why stop
at FEMA? Why not talk about low-income housing assistance? Why
not talk about mortgages in general? I mean, you know, at some
point we need to be—we need to make sure that the folks who can
do a particular job well are given the tools to do that job well, and
everybody else gets out of the way.

Mr. GiBBs. Yes.

Ms. CARRUTHERS. Thank you very much.

Mr. GiBBs. Thank you. My time has expired.
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Mr. BARLETTA. The Chair recognizes Ms. Norton for 5 minutes.

Ms. NorTON. Thank you, Mr. Chairman. I am not sure which
parts of the Endangered Species Act apply to my district, the Na-
tion’s capital, District of Columbia, except for Members of Congress
who may be endangered in the upcoming election.

[Laughter.]

Ms. NORTON. But I can tell you this, that iconic parts of the Na-
tion’s capital are located in a flood plain. So I have listened very
carefully to this Oregon testimony, and appreciate it.

Indeed, I have just finished working with FEMA on the 17th
Street levee on the Mall to prevent floods on the Mall and the sur-
rounding Federal and home-owning communities. Just this week I
had a congressional briefing on flood risks to the Nation’s capital,
the District of Columbia throughout, because this city is located on
the banks of two rivers, the Potomac and the Anacostia.

Now, therefore, when we heard what has occurred with Oregon,
despite our understanding of the Endangered Species Act and how
vital it is, one of the first questions that came to my mind, Mr.
Grimm, was whether FEMA has the resources to potentially apply
that model nationwide, if that is what you had to do. Because you
answered to Mr. DeFazio that it should apply to all States, that it
would apply to all States.

Mr. GRIMM. Yes, ma’am. The resource issue is a real issue. If this
applies to 22,000 communities, it is not only a resource issue at
FEMA and our regional offices to implement something of this
magnitude, but to our State and local and tribal partners that
would also be implementing the recommendations through the Na-
tional Marine Fisheries Service RPAs, if we change our regulations
to implement.

Ms. NORTON. So nothing like that is envisioned, in terms of its
resources. At a time when we are trying to get resources just for
vital life and death matters, this is a matter of some concern.

I also listened very closely to Mr. Doyle’s testimony, because Bea-
verton, like the District of Columbia, wanted to expand its eco-
nomic development. I have just had two really huge bills to come
out of this Congress, one for the Southeast Waterfront, the South-
west Waterfront. The only way to expand in the Nation’s capital
was to build right on the waterfront. We are very, very pleased
with what is happening there. So, I have been looking very closely
at the land-use decisions around there, which, by the way, have al-
ready been made, and are going to bring us extraordinary amounts
of revenue.

Now, I would like to ask Mr. Grimm, in light of Mr. Doyle’s testi-
mony, I want to get an understanding of public input in the pru-
dent—what is it, reasonable and prudent alternatives, RPA, proc-
ess, why there isn’t—I mean in this Congress we are used to learn-
ing from the public. So virtually any regulation I can think of has
public input, so we know what we are doing, both in terms of our
own district, and in terms of the administrative process itself.

So why isn’t there automatic public input of the kind that I am
sure you are used to? And should there be more public input? How
would you go about it?

Mr. GriMmM. Thank you. It is a unique process, Federal-to-Fed-
eral. And in fact, the engagement that FEMA had with NMFS dur-



22

ing the development of the RPAs was unique. I personally was in-
volved with discussions with NMFS with the Regional Adminis-
trator—

Ms. NORTON. Because I have one more question, I just want to
know, is it possible to get input like the input, for example, from
Beaverton before all of this occurred?

Mr. GRIMM. Yes, ma’am. What we are going to do now—input
wasn’t necessarily conducted through the NMFS process in the de-
velopment of the RPAs. That could be, I believe, done better. I can’t
speak on behalf of NMFS.

However, now that the RPAs are out, FEMA’s intent in imple-
menting the RPAs is to work closely with State, community, and
tribal partners to develop reasonable alternatives for any of the
RPAs that aren’t within our authorities, and implement

Ms. NORTON. It is very important for the chairman to know what
it is you intend to do about that input.

Mr. Chairman, with your indulgence, I just have one question
about the flooding of the National Mall and the Archives.

In 2006, Federal buildings in the Federal Triangle were flooded.
Horrendous pictures—for example, I remember seeing a picture of
the Archives auditorium, the whole auditorium, or much of the
front of the auditorium was under water. And that is all—IRS em-
ployees were put out of their headquarters for more than 6 months.
So I have a real interest in who provides guidance.

Does FEMA provide any guidance to Federal agencies on their
land-use decisions and mitigation strategies? How do I know that
the Archives and the entire Federal Triangle is not going to be
flooded again, or that they have—do I know that they have taken
mitigation in—of the kind that States, for example, would be re-
quired to take?

Mr. GRIMM. Sure. Federal agencies comply with Executive Order
11988, which—for flood plain management. So each Federal agency
is responsible for looking at if they are in the flood plain, mitiga-
tion strategies to reduce damages——

Ms. NORTON. Can you tell me whether that has been done for the
Federal Triangle?

Mr. GRIMM. I don’t, but we can follow up and

Ms. NORTON. Mr. Chairman, I would like that information sub-
mitted to the chairman, and I am sure that they will give it to me.
Very important for me to know that.

Mr. GRIMM. Yes, ma’am. Thank you.

Mr. BARLETTA. The Chair recognizes Mr. Webster from Florida
for 5 minutes.

Mr. WEBSTER. Thank you, Mr. Chairman. I had a question for
Mr. Grimm. You mentioned ongoing consultation regarding the im-
plementation of the NFIP in Florida. Can you briefly discuss the
basis of that consultation?

Mr. GRIMM. Sure. It is similar to other ongoing issues across
other States in that we are being challenged in regard to consulting
on the implementation of the National Flood Insurance Program,
and its role in private—we believe, from FEMA’s perspective—in
private flood plain development.

So, similar to Oregon, we are being challenged at looking at im-
plementation through the permitting process, the flood plain man-
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agement, as well as our mapping standards, as we implement in
communities throughout Florida.

Mr. WEBSTER. So, during the process did FEMA get any public
input regarding changes in implementation to the Services?

Mr. GRIMM. For the public process in Oregon?

Mr. WEBSTER. No, Florida.

Mr. GRIMM. In Florida? I do not believe so at this point. This is
a—again, similar to the Oregon—that Federal-to-Federal consulta-
tion process that doesn’t necessarily include public process.

Mr. WEBSTER. Thank you very much. Yield back.

Mr. BARLETTA. The Chair recognizes Ms. Frankel from Florida.

Ms. FRANKEL. Thank you, Mr. Chair. Thank you to the witnesses
for being here.

So I want to just—I want to give an example of a real dilemma
that a very, very poor city in my home county has. It is called
South Bay. I am just going to go through some things that I think
we have already said, but—to lead up to the story here.

So Congress created the National Flood Insurance Program, as
we have been talking about, NFIP, in 1968 in order to make flood
insurance reasonably available to all property owners. We know
that homeowners who live in a federally designated flood plain
must obtain flood insurance in order to qualify for a federally
backed mortgage. And I think, also, there is—there are other mort-
gages—even private mortgages, in some cases, requires that also.

So, in order for—and, Honorable Carruthers, I think you men-
tioned this—in order for a community to participate in the NFIP,
it must adopt FEMA’s flood plain map and meet minimum stand-
ards and regulations to mitigate flood damage. The flood maps de-
clare what land is within a 100-year flood plain. I want to empha-
size that, so I guess meaning that areas which FEMA determines
will flood once every 100 years, or has a, I guess, a 1-percent
chance of flooding every year for 100 years. Is that right, the 1
percenter?

Mr. GRiMM. [Nods head.]

Ms. FRANKEL. OK. The participation in NFIP and compliance
with FEMA land-use directives is technically voluntary, as we have
heard, but local governments have little choice but to comply with
the NFIP’s participation, because residents need flood insurance,
and there is virtually—the private alternatives—well, in Florida, I
gon’t? even know if there is any—is there anything in Florida these

ays?

Ms. CARRUTHERS. Nothing significant that I——

Ms. FRANKEL. I know, I got

Ms. CARRUTHERS. Surplus lines, possibly.

Ms. FRANKEL. I got booted out of my flood insurance. All right.

So, now I want to just talk about the dilemma with South Bay.
The new flood maps deem the city of South Bay, Florida, to be com-
pletely within a 100-year flood plain, requiring the residents of this
city, which is one of the least advantaged cities in our State—I
mean we are talking about very, very, very poor. So it requires the
purchase of costly insurance coverage from the NFIP.

Now, this is new. And the reason that FEMA has said that they
are going to put South Bay in this is because of the—it is near
Lake Okeechobee. Lake Okeechobee needs its levees strengthened,
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which is being done by the Army Corps, which is—I don’t want to
say anything bad about the Army Corps, but I am just saying this
has sort of been dragging for a lot of years, all right? A lot of lot
of years. And now the Army Corps says it is going to complete the
work on the Herbert Hoover dike in 9 years.

OK, so here is my question. Well, to get to it. Oh, if it is a 1-
percent chance each year for 100 years, and this is supposed to be
resolved by the Army Corps, which has been taking too long—in 9
years—why does South Bay, where one-third of them are living
below the poverty line, have to pay the costly premiums now? Be-
cause they are not going to be at risk for 100 years. OK, try to give
that a shot, if you can answer it?

Mr. GRiMM. Thank you, ma’am. So, FEMA maps flood plains.
And one of the areas of—that we do map associated with levees.
And levees have to meet certain standards in order for FEMA to
reflect the reduced risk behind levees. The Army Corps builds lev-
ees and then certifies levees, and then we update the map to show
that reduced risk. Once Army Corps gets through that process of
constructing the levee and then certifying the levee to FEMA to
certify that so that we can then remove that flood area behind the
levee, and then the insurance requirements change based on that
newly mapped zone.

Ms. FRANKEL. Mr. Chairman, I just ask a—OK, thank you.

I am glad to hear that. How long will that process take?

Mr. GRIMM. After the

Ms. FRANKEL. Yes.

Mr. GRIMM [continuing]. Certifies? I don’t want to say that de-
pends, but that depends. It can take some time. It can take up to
a year or two. I can’t give you a certain date. I am not familiar
with that particular situation. In some cases, when we have all of
that data well ahead of time—hopefully that is occurring in this
case, and I can certainly look into that for you to find out a little
bit more about the case for your situation, though.

Ms. FRANKEL. Well, I am glad to know that it will eventually be
alleviated, but I—I mean it is not—you know, what can happen to
a community, even in a period of 9 years, in a few years where peo-
ple can’t get mortgages for houses, and you have a economically
devastated area now. Could you imagine the devastation when peo-
ple cannot buy homes any more? I mean it is a pretty bad situa-
tion.

And the delay being caused not by anything that the people are
doing or not doing, but the Federal Government in fixing a prob-
lem. So, you know, I just—I thank you for your answer, but I don’t
think the people in South Bay are going to be happy with it.

And I yield back.

Mr. BARLETTA. Thank you. The Chair recognizes Mr. Davis for
5 minutes.

Mr. Davis. Thank you, Mr. Chairman, and I am glad I got to fol-
low my colleague, Ms. Frankel. You know, 9 years with the Corps
of Engineers is like a 100-yard dash.

[Laughter.]

Mr. Davis. So that is pretty good. Try representing the Mis-
sissippi River, where we have multiple levees and multiple State
issues. And some of the concerns that you brought up, you know,
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about there seems to be a race sometimes between FEMA and the
Corps of Engineers to figure out what is going to cost constituents
more. Levees need to be upgraded and our locals are making the
investments to upgrade those levees.

And at the same time, like in my State of Illinois, we are in a
different region than Missouri is. So the different regions have dif-
ferent priorities as to where they are going to update their flood
maps, you know, geographically, first. To me it would seem more—
it would seem like it would be a commonsense approach to update
those via regional capacities, like along the river, along the popu-
lated areas, versus rural areas. And that is something I know we
have discussed with your office.

I do want to get to mitigation. And Mr. Grimm, would you agree
that States like Illinois have invested in mitigation, you know,
post-1993 and in 1995 floods, you know, we have moved towns com-
pletely off of the flood plain, into higher ground, because we don’t
want to have those liabilities during future flood events.

Mr. GRIMM. Absolutely, sir. I know the State very well, and your
State is very progressive.

Mr. Davis. Well, thank you. I will even take the term “progres-
sive” today as a compliment.

[Laughter.]

Mr. DAvis. We—Illinois has removed flood-prone properties, thus
costing the taxpayers less in future flood events. But we are a
State, too, that is punished because of our population, and where
our center is, in the northeast corner of the State. So when we
have disaster declarations, where most of the disasters hit in Illi-
nois, they are in rural areas and we don’t meet the threshold.

Now, other States that don’t have the same problem, would you
agree that they may not be incentivized to participate in the miti-
gation program as much and invest as much in mitigation or par-
ticipate in hazard mitigation?

Mr. GRiMM. Could you clarify? I am——

Mr. Davis. So States—smaller States that don’t have a higher
threshold to meet to have a disaster declared each and every time
a disaster occurs, regardless of whether it is in an urban or rural
area of their State, are they, under the current program, less
incentivized to invest in mitigation because they are going to be
awarded a disaster declaration, whereas States like Illinois, high
population, one part of the State, we don’t get declared. We are
not—we don’t have access to those resources in a disaster declara-
tion that States surrounding us do, even in the same disaster.

So, we have invested more on the front end, on the mitigation
side. To me it seems there is no incentive for smaller States, less
populous States, a lower threshold, there is no incentive, in my
opinion, to invest the dollars in mitigation.

And I would—so that is my question to you. Do you believe that
is true?

Mr. GRiMM. Well, I think the pre-disaster/post-disaster mitiga-
tion discussion is a very interesting and tough discussion. As you
know, HMGP dollars for mitigation, the Hazard Mitigation Grant
Program, provide dollars post-disaster.

Mr. Davis. But the States have to invest, locals have to invest.
They have to take the time to do it. And it seems to me that, the
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way the current FEMA formula exists for disaster declarations, it
disincentivizes them from investing long term like States like Illi-
nois are forced to do.

Mr. GRIMM. I think there is the other side of the coin with pre-
disaster mitigation, and the pre-disaster mitigation program that
provides States that don’t have as many disasters, provides dollars
available.

For example, this year we had $100 million available under the
pre-disaster mitigation program. We just announced those awards.
We receive four times the dollar—in applications than dollars
available. So there is, to your point, a huge

Mr. DAvis. That is

Mr. GRIMM [continuing]. Need for mitigation.

Mr. DAvis. That is great. And I have got another question, so let
me reclaim my time.

But I would urge you, in the next flood on the Mississippi
River—and there will be one—take a helicopter ride down the
river. Look left in Illinois, and look at the—you know, the limited
damage because of mitigation, and then look right, and you will see
whole towns flooded, still. So there is a lack of incentive, I still be-
lieve that.

I\I)OW, are you—does the mitigation division run the LOMA proc-
ess?

Mr. GRIMM. Yes.

Mr. Davis. OK.

Mr. GRiMM. Federal insurance mitigation? Yes.

Mr. DAvis. Yes. It is the process that my homeowners have to
follow when FEMA, the new map, declares their house or property
in the flood plain.

What is the average time it takes for a LOMA request to be de-
cided by FEMA right now?

Mr. GriMM. I don’t have that. That is a little bit out of my pro-
gram lane. I would be glad to get those statistics for you, though.

Mr. Davis. OK, because we have a problem with updated maps
that are not accurate right now. And I think there needs to be a
better, more succinct process in place that costs taxpayers less.

Sure, we want an appeal process, but I just don’t necessarily
think the LOMA process is as efficient as it could be, and I hope
you take that message back. And I have run out of-

Mr. GRIMM. I will. Thank you, sir.

Mr. BARLETTA. Thank you. The Chair recognizes Mr. Curbelo
from Florida for 5 minutes.

Mr. CURBELO. Thank you very much, Mr. Chairman, although
Mr. DeFazio has, I think, dissected this issue very effectively, as
he is known to do, I do have a couple questions.

And I first want to note I know a lot of communities throughout
the country invest a lot in resiliency and mitigation, and that is
certainly the case in the Florida Keys, and not just to mitigate
against the risks of traditional flooding and disasters, which we are
accustomed to in Florida, but Florida Keys is also leaning forward
and thinking about climate change and rising sea levels—natural,
when you live at sea level near the sea. So, I know just how much
communities like the Florida Keys invest and dedicate resources to
these efforts.
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So, Mayor Carruthers, I want to ask you, these RPAs—and miti-
gation is important to this committee, I have actually filed legisla-
tion in support of Chairman Barletta to promote smarter mitiga-
tion throughout the country, but does anything in these RPAs in
this policy scheme promote smarter mitigation policies that are
making the Florida Keys less vulnerable?

Ms. CARRUTHERS. Thank you, Congressman, for your question.

You know, as I see that, no. In other words, the RPAs don’t have
anything to do with how one mitigates if one were to build. It only
has to do with where one builds, and those issues are already ad-
dressed through our restrictions such as our categorization of each
property, based on its environmental sensitivity, based on its loca-
tion, whether it is near a population center, or U.S. 1, or not, based
on its habitat quality. So that doesn’t really impact—have anything
to do with mitigation against damage from flood.

Mr. CURBELO. And, Mr. Grimm, I want to ask you. NFIP in the
Florida Keys is a way of life. It is just part of who we are. And
I have an interest in representing my community and preserving
a strong, robust, healthy NFIP. Do you fear that some of these poli-
cies could undermine NFIP and perhaps could ultimately encour-
age communities to opt out and weaken the program?

Mr. GRIMM. From a FEMA perspective, what I am concerned
about is inconsistent implementation across the Nation as a result
of the RPAs, and as we implement regulations that affect all com-
munities.

You know, as you know, Congress designed the NFIP to be im-
plemented at the local and State level where land-use authority re-
sides, and that is how we have been implementing it since 1968,
and working with communities to make smart mitigation strategies
and implement mitigation decisions.

Mr. CURBELO. So do you perceive any threats to the NFIP as a
result of these issues that we are encountering in Oregon and
throughout the country?

Mr. GRIMM. I think the inconsistent implementation of the NFIP
across the Nation could be a significant challenge.

Mr. CURBELO. Thank you very much. I yield back, Mr. Chairman.

Mr. BARLETTA. Thank you. The Chair recognizes Mr. Hanna from
New York for 5 minutes.

Mr. HANNA. I am going to yield my time to the ranking member,
Mr. DeFazio.

Mr. DEFAZI1O. I thank my friend. I thank the gentleman.

M)r. Grimm, what exact climate change model are you going to
use’

Mr. GrimM. I think the best answer for that is we are still look-
ing at available data for that model, and particularly looking at the
mapping and advisory council recommendations, and what they
would recommend to FEMA.

Mr. DEFAZIO. Yes, I could point you to Oregon State University,
where we have a couple of world-renowned climate change sci-
entists, who say that, actually, there are incredibly contradictory
models, which are both scientifically credible, for Oregon, where we
may have more or less flooding. We may have way less rain and
precipitation—i.e., you know, we may actually maybe have a small-
er 100-year flood—that is one model. The other model is, oh, no,
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it is going to be a huge expansion. So, how the heck are you going
to figure that out?

Mr. GrRiMM. That is something we are still working out, sir.

Mr. DEFAZIO. Yes. OK. Yes, that is going to take some inter-
esting work.

So does that have anything to do with—you sent a letter which
caused a tremendous amount of concern that they—you know, on
June 13th, that communities could either voluntarily impose a tem-
porary moratorium on all flood plain development that adversely
impacts ESA-listed species—that would be like repaving Highway
101, for instance—or voluntarily implement interim measures
found in the RPA until all permanent RPA elements are in place.

Now, I understand that this was supposed to kick in on the 13th
of September, or—and it hasn’t. What is the delay? How long are
you going to delay imposing this new restriction?

Mr. GRIMM. So the RPA 1 required outreach and education. That
letter was part of meeting the requirements from National Marine
Fisheries Service in implementation of RPA number 1.

Interesting part about these RPAs are there are two sets of
RPAs, the interim measures, as you pointed out, and the long-term
measures that, you know, go out to 2021. We have some options,
as you point out, in terms of a community could adopt that type
of prohibition. FEMA has no intent to go and suspend or imple-
ment compliance until we get our guidance out. Our intent is to
work with the States, communities, and National Marine Fish-
eries

Mr. DEFAzIO0. Well, what is the new deadline? I mean you had
a deadline before. Is there a new deadline? Have you set it?

Mr. GRIMM. No, we have not set a new deadline.

Mr. DEFazio. OK. And when do we anticipate we might know
what the new deadline is?

Mr. GrRIMM. I can get back to you on that, sir.

Mr. DEFAzIO. OK, all right. And then, there is, of course, an ex-
ception. “Where implementation of the mitigation standards set
forth above is impracticable, a community may propose alternative
mitigation standards”—sounds good—*“which will be acceptable if
both FEMA and National Marine Fisheries Service agree the alter-
native standards provide the resource protection equivalent to that
provided by the measures above.”

You have experts in your agency that can make these sorts of de-
terminations on that?

Mr. GRIMM. No, we don’t have biologists on staff, per se. We can,
you know, contract out, for example, to get those services. That is
my understanding of that particular alternative, and that is one
that I had involvement in negotiating. That is the type of flexibility
t}ﬁat we wanted to get in there. My understanding, though, is that
the——

Mr. DEFAZIO. It is not much flexibility if you include NMFS——

Mr. GRIMM. [——

Mr. DEFAZIO [continuing]. Giving them veto power.

Mr. GRIMM. Yes, sir.

Mr. DEFAZIO. You know, I find this all very extraordinary. We
have two Federal agencies that consult with one another. It seems
like one that can bully or overrule you and require you to do things
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that are beyond your legal authority, or at least propose them, and
no public involvement.

I mean I am really familiar with the National Environmental
Policy Act. I mean why—you know, this is—it seems to me it is,
like, way outside of what NEPA usually requires by Federal ac-
tions. This is a Federal action. Why doesn’t NEPA apply, which re-
quires a public process, before you propose something? Why doesn’t
that apply in this case?

Mr. GRIMM. I can’t speak on behalf of the National Marine Fish-
eries Service in terms of the process with development of the RPAs.

Mr. DEFAZIO. Yes.

Mr. GRiMM. You know, as I stated, the process that was used
was very unique, that FEMA got, I believe, extra time to try to ne-
gotiate and work through these RPAs to make them more flexible.
And from a FEMA perspective, as well, when, for example, we
work with communities to either develop ordinances or new map-
ping products, even, we do hold series of committee meetings in the
mapping process, for example, to get data, to talk through

Mr. DEFAZI1O. Right. I—no, I was involved with that, and a coun-
ty commissioner

Mr. GRIMM. Yes.

Mr. DEFAZIO. Just one more quick point, Mr. Chairman.

So now that NMFS—and my understanding is they say, well, we
don’t like what we did in Washington State, because, A, they don’t
have comprehensive land-use planning, unlike Oregon, so they
have much more sprawl and that, but we gave them flexibility, but
it is not working sufficiently, but now we are going to have a new
prescriptive approach in Oregon, which we hope to apply nation-
wide to every State in the Union, no matter how different or di-
verse they are, or what species.

How do we get Washington State to move—you know, I mean,
what are our options up there? If what they are doing is insuffi-
cient, is their RPA, you know, permanent, with all this flexibility?
Or is there a way to challenge that and say, gee, I think now
Washington State needs to fall under the new prescriptions in Or-
egon?

Mr. GRIMM. Two parts to that. FEMA believes the—from a
FEMA perspective—that the Washington State RPA is working,
and we appreciate the flexibility in that implementation so we can
work with communities.

If we do change our regulatory requirements, that would apply
nationwide. And I imagine it is—I am kind of speculating here—
it could impact the way Washington implements the current

Mr. DEFAZIO. So existing RPAs could be impacted because of the
regulatory changes that are going to be necessary to implement the
dictates of NMFS for Oregon?

Mr. GrIMM. I believe that is a possibility, sir.

Mr. DEFAzio. Well, I hope my colleagues from the other 49
United States are listening.

Thank you, Mr. Chairman.

Mr. BARLETTA. The Chair recognizes Dr. Babin for 5 minutes.

Dr. BABIN. Thank you very much, Mr. Chairman. Local officials
in my district in La Porte, Texas, have expressed to me their con-
cerns about FEMA rules regarding properties that are bought out
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via the FEMA program to purchase homes that have experienced
repetitive losses as a result of flooding. And we have seen quite a
bit of it over the last few years there.

FEMA rules prevent the property from being redeveloped in a
manner that would not eliminate the risk of further property loss.
So removal of these properties also permanently reduces the tax
rolls for these municipalities, and also the revenue for communities
that are not able to expand their boundaries.

They have also told me that FEMA’s enforcement of property
maintenance guidelines for those properties they have purchased
has been seriously inadequate, as properties have not been kept up
to local community standards. Frequently, the properties are over-
run with weeds and grass and violation of local property mainte-
nance codes.

So, Administrator Grimm, I would ask you. What are your
thoughts in revisiting this program to give local communities an
opportunity to reacquire and redevelop these properties so that
they can be better put to use?

Mr. GRIMM. Sure. Thank you, sir.

Dr. BABIN. Yes, sir.

Mr. GRiMM. Under our grant programs, there is a number of
mitigation options. Acquisitions is one of those options. It is a vol-
untary program, so that, as a community develops its mitigation
strategies, it will submit—the community will submit projects to
the State, who will then submit projects to FEMA. And that can
happen either post-disaster, under our Hazard Mitigation Grant
Program, under our flood mitigation assistance program that is
largely directed at these repetitive loss properties, or under our
pre-disaster mitigation program.

Under all three of those grant programs, voluntary programs for
property owner to participate in the acquisition, the grantee, the
State, and the community—the sub-grantee, generally—sign an
agreement to de-restrict those properties in perpetuity, as you
point out, to prevent future losses.

Under our current framework and laws and authorities and pro-
gram implementation, that does not permit certain development
back on to those properties. It has to be compatible with open
space. FEMA—for example, parks, recreation——

Dr. BABIN. Right.

Mr. GriMM. Preserving natural beneficial functions with the—
under the Endangered—in line with, for example, this discussion
on endangered species. Over the years, FEMA has spent approxi-
mately $2.5 billion on acquisitions in this—across the Nation to ac-
quire acquisition properties, at-risk properties, and keep those in
perpetuity.

Dr. BABIN. OK. And then what advice would you give to local of-
ficials who are dealing with this maintenance and upkeep issues?

And also, if I could, I would like to have your commitment that
you or one of your officials could reach out directly to the officials
in La Porte, Texas, and work with them to address as many issues
as you can under the existing law and FEMA policy.

Mr. GRIMM. Yes, sir. We will have somebody reach out directly
to those officials following this hearing. And in—could you repeat
the——
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Dr. BABIN. Yes. The first one was what advice would you give
these officials when you do reach out to them?

Mr. GRIMM. So I think, as communities and States develop their
mitigation strategies, that is really the time and place to start
thinking about whether or not they want to do that activity. Be-
cause, frankly, sir, sometimes when you do the onesies and twosies,
it creates a checkerboard pattern, and it creates a situation that
you are talking about. So, working through hazard mitigation plan-
ning, and looking at long-term strategies, and whether or not we—
the community wants to go down that mitigation option.

Dr. BABIN. Thank you very much. This has been a ongoing prob-
lem, not only in my district and districts to the west, but also
across the Sabine, over in Louisiana, where we are going to wind
up having lots of neighborhoods and whole sections of communities
and cities that are going to be ghost towns. They want to know how
to deal with that.

So, thank you very much. I appreciate you reaching out to my
constituents in La Porte.

Thank you, and I yield back the balance of my time, Mr. Chair-
man

Mr. BARLETTA. Thank you. The Chair recognizes Mr. Costello
from Pennsylvania for 5 minutes.

Mr. CosTELLO. Thank you, Mr. Chair. By the way of brief back-
ground, I used to be a township supervisor in Chester County, and
we handled all land-use approvals. I then went on to be a county
commissioner in Chester County. I see we have the NACo letter-
head here; I was a proud member of NACo. But I never—I also was
an attorney, a land-use lawyer who regularly dealt with regulations
in terms of ultimately getting a project to the approval stage.

I share that with you because it is usually the case that a devel-
oper and a municipal official will find ways to disagree with one
another during the course of an application. So the fact that you
have NACo here and you have the homebuilders here, both saying
that this is highly problematic, I think is very, very telling.

It concerns me that the status quo, as it exists right now, is not
going to work, moving forward. It is simply unmanageable, and it
is only going to get worse. And when you have RPAs that, for all
intents and purposes—and I agree with the assertion by FEMA
that additional set-aside land outside of the flood plain is outside
of your jurisdiction, and yet you are being told, even though you
have jurisdiction, that you must do that, I think that is highly
problematic.

And what is going to continue to happen, or what is at least
plausible, and I would submit as predictable, is what is happening
is you will have an organization come in, file suit, if for no other
reason than to simply expand the amount of developable—excuse
me, to reduce the amount of developable land. And by developable
land, I mean private property. And to Dr. Babin’s point, land that
comes off the tax rolls.

I don’t understand how FEMA must essentially subordinate ju-
risdiction on this issue. And I just want to share a couple other
points I found relevant, and then I will just open up to whomever
would like to respond.
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And most particularly comes from the—from NACo, from the
mayor. Although participation in NFIP is technically voluntary,
“local governments have little choice but to comply with the partici-
pation requirements.” In this way, participation requirements effec-
tively serve as Federal regulations that force local governments to
adjust their policies in order to maintain eligibility for the program.

That is one thing that you must deal with FEMA. And I don’t
mean this to be disrespectful towards FEMA, but there have been
many times, as local officials, we voice frustration with FEMA. Not
in your emergency response, but as it particularly relates to the
flood plain management program. Now it is only going to become
more frustrating. And it is not FEMA’s fault, it is who FEMA has
to deal with as a third party.

So I will invite any of you to pick up where I left off. But let me
just say for the record this is not going to work, moving forward.
Like, this will persist and it will essentially—and it will become,
it already has become, a tactic that is going to be used in every sin-
gle community, in every single State across this country, until we
sit back and say, “OK, somewhere along the line things went
askew. How do we fix it?” I think we need to fix it now.

I do think that there is a preemption issue here, where FEMA
essentially needs to reassert its jurisdiction and the ESA cannot
find its way in the middle of how we go about delineating flood
pl:iiins and implementing the flood insurance program. Forty sec-
onds.

Ms. CARRUTHERS. If I may, thank you, Congressman Costello.
And I think you framed the issue correctly.

You know, we see FEMA as a partner in protecting our commu-
nity, particularly as it relates to flood and disaster response. How-
ever, this is an area that is outside of its realm of responsibility,
and it is outside of its wheelhouse. And we don’t believe it adds
value to the process, and it essentially creates an unfunded man-
date for local governments.

Fifteen percent of our staff and of our operating budget is for
growth management, and we only issue 197 permits a year. It does
not make sense. And it is primarily because of regulations like this
that we are forced to comply with

Mr. CosTELLO. Well, I mean, I would say—I would agree with
you that FEMA—you view FEMA as a partner. I would think that
FEMA wants to be that partner. I would ask FEMA to share—and
the other thing that it is going to do is it is going to drive up costs
on the private landowner side. It is also going to drive up the costs
of approvals and the ultimate cost of whatever ultimately is able
to get built. It is also going to drive up the cost of insurance for
everybody.

But from the FEMA perspective, what is the solution, if—in a
perfect world, what is the solution to how to address the encroach-
ment on your jurisdiction?

Mr. GRIMM. So I think one of the big concerns that we have are
the prescriptive nature. So the flexibility that we have seen in
other areas, or increased flexibility in general, on the way this can
be implemented at the State and local level

Mr. CosTELLO. And by “prescriptive,” you mean essentially ad
hoc. Like, I mean——
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Mr. GRiIMM. The——

Mr. CosTELLO. Every community—I mean it is going to be a dif-
ferent flavor all across the—there is no uniformity, right?

Mr. GRIMM. Correct. You know, we are concerned about that uni-
form implementation. But the performance-based standards over
prescriptive standards that are reflected in the Oregon RPA.

Mr. CosTELLO. The final point that I would make—I know I have
gone well over my time, but if I could just make this—I think it
becomes very difficult to evaluate risk when you don’t have uni-
formity, because you, in essence, aren’t necessarily guaranteeing or
providing the same standard or level of standard uniformly across
the country when you don’t have uniformity as it relates to imple-
mentation of NFIP standards in the first instance. I mean, that is
just another piece of it.

Now, that would be for the underwriters, but I just—this is very
unworkable, and this concerns me greatly.

Thank you for allowing me to go over. I yield back.

Mrd BARLETTA. Thank you. The chair will now begin a second
round.

OK, the Chair will now recognize Mr. Graves for 5 minutes.

Mr. GRAVES OF LOUISIANA. Thank you, Mr. Chairman. I want to
thank the—Mr. DeFazio for bringing these issues up.

I had a few questions. Number one, Mr. Grimm, H.R. 2901
passed the House unanimously, as I recall, a few months ago, and
that would effectively allow for private insurers to offer flood insur-
ance. If someone—if that were to become law and folks were to
offer private insurance, would this have an effect on property own-
ers, if? they use private flood insurance, as opposed to going through
NFIP?

Mr. GRIMM. As related to the implementation of the RPAs?

Mr. GRAVES OF LOUISIANA. Yes, that is correct.

Mr. GriMM. So it is the participation in the flood insurance pro-
gram and the flood plain management standards that would take
precedence——

Mr. GRAVES OF LOUISIANA. So as long as

Mr. GRIMM. So——

Mr. GRAVES OF LOUISIANA. But if a community chose—if a com-
munity, if a county, if a parish in Louisiana, if a city chose to opt
for entirely private insurance, would this apply?

Mr. GRIMM. And withdrew from the flood insurance program?

Mr. GRAVES OF LOUISIANA. That is correct.

Mr. GRIMM. Then, no, FEMA would not be involved with imple-
menting the RPAs through our FEMA program.

Mr. GRAVES OF LouisiaNA. OK. So we would have dire con-
sequences for these endangered species. I am being facetious. OK,
so I just wanted to make that point.

Number two, let me ask another question. In regard to some of
the elevation requirements that are in place regarding having to
build above base flood elevation, in this case—and I apologize, hav-
ing gone through some of the specific details in Oregon as much as,
obviously, Mr. DeFazio has, but is elevating above these flood
plains, is that an option under these RPAs in some areas?

Mr. GRiMM. That is one of the options we want to explore on the
alternatives. Right now there are certain prohibitions entirely in
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certain parts of the flood plain. So, from FEMA’s perspective, that
is not an option in some areas of the flood plain. In other areas,
where they give us—we talked about a alternative a little while
ago. That is what we would want to explore. And that is the type
of performance-based standard that we implement in the NFIP.

Mr. GRAVES OF LOUISIANA. All right, I am going to pivot to a cou-
ple of other questions.

If someone’s vulnerability under NFIP—meaning their actuarial
risk increased not as a result of something they did, but maybe as
a result of something their neighbor did, how would that work in
regard to the premiums that homeowner would be paying?

So, give you a scenario. If I had a creek in my backyard and de-
cided I didn’t like it any more, and I decided to fill it in, which then
made the water run and make my neighbor’s home more vulner-
able, what would happen in that case?

Mr. GRIMM. So, under the flood plain management regulations,
that would be in a—going along with the scenario here, that would
be—fill in the flood way that the local community would have to
go permit, they would go through a no-rise certificate, we call it,
SO——

Mr. GRAVES OF LOUISIANA. Now, what would happen if that sce-
nario resulted from the Federal Government’s actions?

Mr. GRiMM. We would have to work with that other Federal part-
ner to evaluate any impacts upstream or downstream to eliminate
any upstream or downstream

Mr. GRAVES OF LOUISIANA. And the State of Louisiana, following
Biggert-Waters and the subsequent tweaks that occurred in 2014,
folks have seen flood insurance rates increase, in some cases, 1,000
percent in some of the extreme cases. And FEMA blames this upon
actuarial analyses that have been done. Yet when you look at the
actual vulnerability, it is largely tied back to Federal Government
actions, specifically the U.S. Army Corps of Engineers. Do you
think that is fair?

Mr. GRIMM. I am not familiar with that particular case. The in-
surance——

Mr. GRAVES OF LOUISIANA. Do you think it is fair if someone’s
vulnerability or risk of flooding increased because of someone else’s
actions, that they should be paying higher premiums?

Mr. GRIMM. The NFIP requirements prohibit a neighbor—in your
example, for example—to increase flood hazards on a downstream
or upstream neighbor. So we would look to the communities to en-
sure that is not happening.

Mr. GRAVES OF LOUISIANA. OK. But in this case, again, it would
be the Federal Government that is causing this to happen.

I want to change gears again. Something else that we have been
spending a lot of time focused on—I heard Mr. Davis citing the
U.S. Army Corps of Engineers—right now in the Federal Govern-
ment you have hazard mitigation policies. And, as you have stated
FEMA runs, I think, three different programs that you could—pre-
disaster mitigation, hazard mitigation, and others, where you could
potentially mitigate some risk or vulnerabilities.

The Corps of Engineers has a flood protection program. HUD did
their design competition. Under this budget request Interior now
has—well, there is an attempt for Interior to create a resiliency
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program. What efforts are you all taking at FEMA to try to coordi-
nate with all of these various resilience efforts and programs out
there to reduce your liability under NFIP?

Mr. GRIMM. So some of the design competition, for example, my
staff participate on those panels to look at the different types of
projects.

Mr. GRAVES OF LOUISIANA. Do you engage with the Corps of En-
gineers? Do you engage with other agencies, as well?

Mr. GRIMM. Absolutely. We have a very close relationship——

Mr. GRAVES OF LOUISIANA. So in the case of Louisiana, where we
just had a 1,000-year flood, 7 trillion gallons of water come down,
31 inches of rain in 36 hours, in some areas; there was a Corps of
Engineers project that has been around since the early 1980s, been
around about 30 years. The only component of the project that has
been built is this little bayou control structure that literally is a
bathtub that connects to nothing. It is not designed to be a res-
ervoir. It is just—it is a component of a project that doesn’t connect
to anything yet—30 years, yet this is on track, as I understand it
to be, the fourth most costly flood disaster in U.S. history. Extraor-
dinary vulnerabilities to the flood insurance program.

Do you see that as being good use and good stewards of taxpayer
dollars, to have this fundamental disconnect and a 30-year project
with the Corps of Engineers, yet all of this hundreds of millions of
dollars are now going to be expended by NFIP?

Mr. GRIMM. Yes, I can’t speak for the Corps of Engineers on
funding for the project or where it stands, in terms of-

Mr. GRAVES OF LOUISIANA. Last question, Mr. Chairman.

Under the Hazard Mitigation Grant Program and other pro-
grams, there are many cases the State of Louisiana has tried to
come in and use those funds to help protect entire communities,
not just elevate individual homes, which does have a role in some
cases. But let’s keep in mind, when flood is coming, you elevate in-
dividual homes, the homes are now islands. Their cars are flooded,
they can’t get to the job, grocery stores, or whatever else.

Do you think it is reasonable to restrict or prevent Hazard Miti-
gation Grant Program funds to be used to build out these federally
authorized projects that Congress itself at some point said was
worthwhile and in the public interest? Do you think that that du-
plication of benefits or restriction or prohibition on using those
funds is—really makes much sense?

Mr. GrRiMM. Well, right now we are prohibited from using the
dollars for

Mr. GRAVES OF LOUISIANA. I am aware of what right now is, but
I am wondering if you think that is reasonable policy.

Mr. GRIMM. It is——

Mr. GRAVES OF LOUISIANA. To leave a project in the construction
process for 30 or 40 years, leave people vulnerable. You got money
on the table, design for resilience, but then prohibiting them from
building a project that achieves

Mr. GRIMM. Yes, it is the current law that we have to follow.

Mr. GRAVES OF LOUISIANA. But that wasn’t my question. Do you
think it is appropriate? Do you think it is reasonable?

Mr. GRiMM. I think the funds that FEMA has for mitigation that
we work through State and local governments that then
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prioritize—so, for example, in Louisiana right now we are going to
work very closely with the State of Louisiana to develop mitigation
strategies that may involve flood control projects at the local or
State level, or mitigation strategies for individual homeowners. We
will certainly coordinate with the Corps of Engineers on a Federal
project. However, we are prohibited from cost sharing on those
projects, by law.

Mr. GRAVES OF LOUISIANA. So you think it is unreasonable. You
agree with me. Thank you.

Mr. BARLETTA. I now recognize Mr. DeFazio for an additional 5
minutes.

Mr. DEFAz10. Thank you, Mr. Chairman. Mr. Chairman, first I
would like to ask unanimous consent to put three letters in the
record. One is from the Governor of the State of Oregon, expressing
concerns about the potential implementation and concerns with the
RPA. One is from myself, listing many concerns about this. And the
third is from the Oregon delegation, or from six Members of the Or-
egon delegation, also expressing concern.

Mr. BARLETTA. So ordered.

[The letters referenced by Congressman DeFazio are on pages 85-92.]

Mr. DEFAZ10. Thank you, Mr. Chairman.

So, Ms. Shirley, under Oregon law, measure 49 requires local
communities to compensate property owners for any portion of land
taken. What is going to happen with that under this proposal, this
proposed RPA?

Ms. SHIRLEY. Yes. We are evaluating that, the measure 49 issue
at my office. And measure 49 has a off-ramp for activities that re-
duce hazards. And so, to the extent to which the RPAs reduce haz-
ard, they would likely not be measure 49

Mr. DEFAzIO. Yes, but the whole intent of this RPA is not haz-
ards. That is the problem——

Ms. SHIRLEY. Yes, exactly. That is where I was going next. But
if the RPA does not directly relate to hazard reduction, then there
could potentially be measure 49 claims.

Mr. DEFAzZIO. So, large areas, as the mayor of Beaverton men-
tioned—I was just looking at more maps in Coos Bay, where there
has been State and local investment for hopeful massive redevelop-
ment—and those areas become unbuildable, then the State is po-
tentially on the hook for those costs.

Ms. SHIRLEY. That is exactly why we want to work with FEMA

to

Mr. DEFAzIo. Right, but FEMA is being forced to do this by
NMFS, and——

Ms. SHIRLEY. Well, FEMA and NMFS. But yes, it is our intention
not to create unbuildable lands.

Mr. DEFAZIO. Right.

Ms. SHIRLEY. To the maximum extent that we are able to do. But
we do have that——

Mr. DEFAzIo. Right. But without flexibility, as we have heard
maély times from the Administrator, that is going to be very hard
to do.

Ms. SHIRLEY. It could be difficult.

Mr. DEFAZIO. Yes.
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Ms. SHIRLEY. It is going to be a tough road to hoe.

Mr. DEFAz10. Yes. Mr. Chandler, you also mentioned the takings
issue. Do you want to

Mr. CHANDLER. Mr. Chair, Congressman DeFazio, yes, that is
a—should be a very great concern for local governments and the
State, because it is part of Oregon State law. And as one of the ex-
amples of things that NMFS simply didn’t ask about when they
were doing this because of the lack of consultation with State or
local governments—you asked an earlier question about the options
that were available.

One of the reasons that nothing has happened on the morato-
rium side, for example, is that Oregon statutes are very restrictive
about when a local government can declare a development morato-
rium. Keeping NMF'S happy is not one of the provisions.

So, we simply cannot do that in Oregon. The measure 49 issue,
the land-use issue, all of this adds up to exactly why we are very
happy this issue is in front of this Congress. This needs to be re-
solved. This is causing—if it does forward the way it is written,
with the best intentions of FEMA and the State notwithstanding,
it is going to cause tremendous damage: policy damage, financial
damage, local governments, private sector, across the board. And as
Mayor Carruthers has indicated, in her district, probably with very
little impact on the actual species, it is purported to be the basis
for the regulation in the first place.

Mr. DEFAZIO. Right. I just want to go back to that again, Mayor.
I mean you went through a process that went on for how long?

Ms. CARRUTHERS. Thank you, Congressman DeFazio. Well, let’s
see. Probably since 1990, frankly, when the environmental groups
sued the Government, sued FEMA and NFIP. We were not party
to that suit. There was a settlement agreement between NFIP and
Fish and Wildlife that resulted in these RPAs that we now are
forced to enforce.

But in the 15 years that it took for this suit to get—to be final-
ized, and the settlement to be reached, we had already been in the
process of updating our comprehensive plan to protect endangered
species. And, frankly, everything that is in the RPAs was simply
taken from our data and our regulations and repackaged and given
back to us to enforce in a new way.

So, it literally resulted in no net value to the process, no net im-
provement in protection of endangered species that we already care
very much about.
hMr. DEFAZ10. And I assume there was some cost associated with
this.

Ms. CARRUTHERS. There is cost and, frankly, I haven’t added it
up. But as I mentioned earlier, we have a huge growth manage-
ment department, and we have essentially no growth in our coun-
try. We have property owners that have not been able to—that
were not able to build.

And it also, you know, contributes to our issues with takings, as
Mr. Chandler said, as well. We have huge takings issues in our
county, and we litigate against those. So it has been quite a burden
on our residents.

Mr. DEFAZ10. And no net gain or——

Ms. CARRUTHERS. Improvement.
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Mr. DEFAZIO [continuing]. Substantial change. That is just ex-
traordinary.

Thank you, Mr. Chairman.

Mr. BARLETTA. Thank you. And I would like to thank you all for
your testimony. Your comments have been helpful to today’s dis-
cussion.

If there are no further questions, I would ask unanimous consent
that the record of today’s hearing remain open until such time as
our witnesses have provided answers to any questions that may be
submitted to them in writing, and unanimous consent that the
record remain open for 15 days for any additional comments and
information submitted by Members or witnesses to be included in
the record of today’s hearing.

Without objection, so ordered. I would like to thank our wit-
nesses again for their testimony today. If no other Members have
anything to add, the subcommittee stands adjourned.

[Whereupon, at 12:01 p.m., the committee was adjourned.]
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Introduction

Good morning Chairman Shuster, Ranking Member DeFazio, and Members of the Committee.
My name is Michael Grimm and I am the Assistant Administrator for Mitigation for the Federal
Emergency Management Agency (FEMA). Thank you for the opportunity to testify about
FEMA’s efforts to strengthen our National Flood Insurance Program (NFIP) compliance with the
Endangered Species Act (ESA) of 1973 (Pub. L. No. 93-205, codified at 16 U.S.C. § 1531 et seq.)
in Oregon, as well as associated implications for the program nationwide.

Under section 7 “Interagency cooperation” of the ESA, (16 U.S.C. 1536) all Federal agencies are
required to consult with the Department of Commerce’s National Oceanic and Atmospheric
Administration’s National Marine Fisheries Service (NMFS) or the Department of Interior’s U.S.
Fish & Wildlife Service (FWS) (collectively, the Services) to ensure that any action authorized,
funded, or carried out by such agency is not likely to jeopardize the continued existence of any
endangered or threatened species, or result in the destruction or adverse modification of the critical
habitat of such species, unless such agency has been granted an exemption. FEMA agreed to
initiate formal consultation with NMFS on the implementation of the NFIP in Oregon based on
litigation brought by the Audubon Society of Portland. As required in consultation, FEMA
submitted a Programmatic Biological Assessment (PBA) to NMFES in 2011 to assess the effects, if
any, that the implementation of the NFIP in Oregon had on 16 endangered or threatened salmon
and steelhead species, as well as eulachon and Southem Residence killer whales and their habitats.
FEMA’s PBA determined that the implementation of the NFIP was “Not Likely to Adversely
Affect” these ESA-listed species or their habitats.

After many years of inter-agency discussions and coordination, on April 14, 2016, NMFS issued a
Biological Opinion that determined the implementation of the NFIP in Oregon was likely to
jeopardize the continued existence of endangered or threatened species and result in the adverse
modification of the critical habitats of such species. When a jeopardy opinion is issued, NMFS
must also provide Reasonable and Prudent Alternatives (RPA), if any, to the proposed action. In
this case, the RPA is a recommended set of program changes that will ensure the NFIP is
implemented in a manner that will not jeopardize the continued existence of endangered or
threatened species or result in the adverse modification of the critical habitats of such species.

National Flood Insurance Program

Before discussing how the ESA interacts with the NFIP and FEMA'’s relationship to local land-use
systems, it is important to explain some of the basic elements of the NFIP.

Flooding continues to be the single greatest source of damage from natural hazards in the United
States, causing about $8 billion in property damage annually. Congress established the NFIP as a
voluntary Federal program through which property owners in participating communities can
purchase Federal flood insurance as a protection against flood losses. In exchange, participating
communities must enact local floodplain management regulations that meet or exceed FEMA’s
program requirements for floodplain development, which are intended to reduce flood risk and
flood-related damages. In addition, FEMA identifies and maps the nation's floodplains so that
areas of risk are discernible by planners, developers, and the public. Maps depicting flood hazard
information are used by FEMA to promote broad-based awareness of flood hazards, provide data
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for rating flood insurance policies, and determine the appropriate minimum floodplain
management criteria for flood hazard areas.

Today, more than 22,000 communities participate in the NFIP, with more than 5.1 million flood
insurance policies in effect, providing over $1.2 trillion in flood insurance coverage. The NFIP
serves as the foundation for national efforts to reduce the loss of life and property from flood
disaster, and FEMA estimates that the program saves the nation $1.9 billion annually in avoided
flood losses.

Floodplain Management

The power to regulate floodplain development, including requiring and approving permits,
inspecting property, and citing violations, requires land-use authority. This falls under a state’s
Police Powers, which the Constitution reserves to the states, and the states delegate this power to
their respective political subdivisions.

Congress found that a unified national program for floodplain management was an essential
element of an effective NFIP. Therefore, Congress authorized FEMA to “develop comprehensive
criteria designed to encourage, where necessary, the adoption of adequate state and local measures
which, to the maximum extent feasible, will constrict the development of land which is exposed to
flood damage where appropriate, guide the development of proposed construction away from
locations which are threatened by flood hazards, assist in reducing damage caused by floods, and
otherwise improve the long-range land management and use of flood-prone areas.”

FEMA's floodplain management role under the NFIP is limited to enrolling communities in the
NFIP when a community has adopted adequate floodplain management regulations consistent with
Federal criteria, establishing minimum floodplain management criteria, providing programmatic
monitoring and oversight, offering technical assistance to ensure that communities are complying
with the NFIP program requirements, and enforcing the program requirements when there are
issues of programmatic non-compliance by a participating community.

Mapping

Through its national flood mapping program, FEMA identifies flood hazards, assesses flood risks,
and collaborates with states and communities to provide accurate flood hazard and risk data to
guide them to mitigation actions. The National Flood Insurance Act (NFIA) requires that FEMA
identify flood-prone areas and subdivide them into flood risk zones to provide the data necessary
for FEMA to determine the appropriate minimum floodplain management criteria and to rate flood
insurance policies. While a variety of flood zones are mapped on Flood Insurance Rate Maps
(FIRMS), the NFIP’s regulatory authority is the 100-year flood zone. Mapping of flood hazards
promotes public awareness of the degree of hazard within such areas and provides for the
expeditious identification and dissemination of flood hazard information. FEMA maintains and
updates data through flood insurance studies and resultant FIRMs and Flood Insurance Study (FIS)
Reports.

FEMA is required by statute to revise and update flood hazard maps to carry out its responsibility
to ensure that the flood risk information presented is scientifically and technically correct: (a) upon
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a determination that such revision or updates are necessary; or, (b) upon request from any state or
community if accompanied by technical data sufficient to justify the requested change. To assess
flood hazards in a community, FEMA conducts FISs and publishes FIS reports that describe the
flood hazards for the community. FEMA uses the information developed in the FIS to prepare
FIRMs. FEMA publishes the FIRM for distribution to a wide range of users including private
citizens, community officials, insurance agents and brokers, lending institutions, and other Federal
agencies. The FIRM is the basis for the floodplain management, insurance, and mapping activities
of the NFIP.

Community Rating System

Through its Community Rating System (CRS), FEMA recognizes and rewards community
floodplain management activities that exceed the minimum NFIP standards. The CRS uses a class
rating system to determine flood insurance premium reductions for residents. As a community
engages in additional mitigation activities, community residents become eligible for a higher class,
and thus additional discounts on NFIP policy premiums. The CRS recognizes 90 creditable
activity elements, organized into four categories: Public Information, Mapping and Regulations,
Flood Damage Reduction, and Flood Preparedness. Currently, there are a total of 1,391 NFIP
communities that participate in the CRS and receive discounts for higher standards that protect
their community against future flooding; 27 of these communities are in Oregon.

FEMA'’s CRS credit system primarily rewards flood loss reduction activities. FEMA also has
authority to provide credit for activities that preserve natural floodplain functions and resources, as
these activities also reduce flood-related losses. The CRS program illustrates that sound floodplain
management for risk reduction often goes hand-in-hand with responsible environmental
stewardship.

ESA Consultations

Under section 7 of the ESA, all Federal agencies are required to consult with the Services to ensure
that any action that is authorized, funded, or carried out by that agency is not likely to jeopardize
the continued existence of threatened or endangered species or result in the destruction or adverse
modification of the critical habitat of such species.

In response to lawsuits brought under the ESA, FEMA has been required, either by the courts or
through settlement agreements with the plaintiffs, to undertake consultations under the ESA on the
implementation of the NFIP in particular communities or regions. In consultations undertaken in
Monroe County, Florida, the Puget Sound region of Washington State, and Oregon, the Services
have found that the implementation of the NFIP in those areas was likely to jeopardize the
continued existence of threatened and endangered species and adversely modify designated critical
habitat.

During the Puget Sound consultation in Washington State, FEMA worked closely with NMFS, the
state, communities, and stakeholders to implement the RPA that resulted from the Biological
Opinion in that region. NMFS’s Puget Sound RPA was written in a manner that would
accommodate performance-based standards, which provided communities flexibility to implement
an approach to preserve ESA-listed species and their designated critical habitat in a manner that is
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consistent with local decisions on land use. Some Puget Sound communities have expressed
concerns with the implementation of the Puget Sound RPA.

FEMA appreciates the dialogue it engaged in with NMFS as we coordinated efforts to reach an
optimal outcome in the Oregon consultation. During consultation, FEMA recommended that the
Oregon RPA follow the Puget Sound performance-based standard approach, giving FEMA and
communities flexibility for determining how species and habitat can be protected. Ultimately,
based on its experience in Washington, NMFS issued an RPA that differs from the Puget Sound
performance-based standard approach, following a clearer, more prescriptive approach instead. If
implemented as written, the RPA would result in an expansion of the areas mapped within the
SFHA to include areas likely to flood based on data reflecting the anticipated impacts of climate
change, and will require enhanced regulatory floodplain management criteria, going beyond the
minimum standards currently required as a condition of NFIP eligibility. The agencies continue to
work through methodologies to implement the RPA in a manner that is consistent with FEMA’s
operation of the NFIP, and which will reduce impacts to natural and beneficial functions of
floodplains, such as safely storing and conveying floodwater, recharging streams through the
hyporheic zone, and forming habitat areas for listed species. '

Path Forward in Oregon

Under the BSA, Federal agencies must utilize their legal authorities for the benefit of endangered
species. As such, FEMA is looking comprehensively at the NFIP to determine how to ensure
continued compliance with the ESA. FEMA will work to implement all the RPA requirements that
it has the legal authority to implement. To the extent we determine that particular RPA
requirements are outside the scope of FEMAs authority to implement, we will explore and
implement alternatives to accomplish the purposes of those RPA provisions.

FEMA believes that implementation of a number of the RPA requirements and conservation
recommendations will further the goals of both the NFIP and the ESA. FEMA is and will continue
to be committed to working with our stakeholders, including the NMFS, the Oregon Department of
Land Conservation and Development (DLCD), NFIP-participating communities, tribal nations, and
others, to implement an ESA-compliant NFIP in the State of Oregon within our legal authorities.

Please be assured that no enforcement actions will be taken against any participating Oregon
communities for failure to comply with the Oregon RPA interim requirements until after FEMA
issues guidance next year on how communities can comply.

Path Forward Nationally

FEMA is concerned about our ability to maintain uniform implementation of the NFIP nationwide
amid multiple RPAs in different areas of the country. The combination of the five concluded
consultations (Monroe County, New Mexico, Puget Sound, Oregon, and Arizona) with the two
consultations in process (San Joaquin/Sacramento Delta, California, and Florida) means that there is
inconsistent national implementation of the NFIP across the nation instead of a unified and
consistent national program. The outcome of each consultation brings changes to the
implementation of the NFIP.
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FEMA will do everything within our authorities granted by Congress to administer the NFIP to
reduce flood risks, first and foremost, while supporting the complementary responsibility of
environmental stewardship. To that end, FEMA has undertaken a national assessment of the NFIP
to consider its potential environmental impacts as modified by recent legislation and other proposed
program modifications. The purpose for the proposed modifications to the NFIP is to implement
legislative requirements of the Biggert-Waters Flood Insurance Act of 2012, and the Homeowner
Flood Insurance Affordability Act of 2014, and to demonstrate compliance with the ESA.

FEMA and the Services have different primary missions and priorities, but we share the common
obligation of species conservation under the ESA. Healthy floodplains reduce risk of loss of life
and property, and benefit threatened and endangered species. Decisions and actions that are
beneficial for wildlife habitat and floodplains can also be good for hazard reduction and community
resilience.

Again, thank you for the opportunity to testify today, and I look forward to any questions that the
committee may have.
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Question#: | |

Topic: | NOAA RPA's

Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions

Primary: | The Honorable Lou Barletta

Committee: | TRANSPORTATION (HOUSE)

Question: Do you think the reasonable and prudent alternatives (RPAs) issued by
National Oceanic and Atmospheric Administration’s (NOAA) Fisheries Service promote
or support smart mitigation practices that actually make our communities less vulnerable
to disaster? Could the implementation of these requirements within the floodplain
actually result in fewer communities participating in the National Flood Insurance
Program (NFIP) or even worse, undermining the current NFIP program?

Response: Some of the RPA elements may promote better mitigation practices, and thus
more sustainable floodplain development, and some of the RPA elements may limit
development. While many elements of the National Marine Fisheries Service (NMFS)
RPA may promote better mitigation practices and thus more sustainable floodplain
development, some of the RPA elements likely will have the effect of limiting
development in high hazard areas of the floodplain and areas prone to flood related
erosion (e.g., channel migration zones).

FEMA has concerns that full implementation of the RPA, as written, may result in some
communities, particularly large, undeveloped rural communities, deciding to withdraw
from the program. Rural communities, as well as small and impoverished communities,
are sometimes challenged with meeting the NFIP’s minimum floodplain requirements to
join and to maintain NFIP participation. They may be discouraged from participation if
they view the RPA as imposing additional burdens.
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Question#: | 2
Topic: | Potential Costs
Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions
Primary: | The Honorable Lou Barletta
Committee: | TRANSPORTATION (HOUSE)

Question: What is the potential cost or economic loss to states and local government and
the private sector if Federal Emergency Management Agency (FEMA) fully complies
with the RPA? What will this cost the federal government and ultimately the taxpayer?

Response: Beyond FEMA’s Congressional mandate to map the ! percent annual chance
flood, FEMA has not developed an estimate of the additional costs to incorporate the
recommended higher standards as contained in the Oregon RPA, including mapping
erosion and channel migration zones, larger floodways, and future conditions hydrology
through 2050 that incorporates climate change, sea level rise, and build out conditions.
FEMA does not have the data or tools to fully estimate potential economic losses from
the limitations on floodplain development that may result from implementation of the

RPA.
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Question#: | 3

Topic: | Addressing the Needs

Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions

Primary: | The Honorable Lou Barletta

Committee: | TRANSPORTATION (HOUSE)

Question: Is there a more logical way to address the needs and objectives of NOAA’s
Fisheries Service and FEMA’s flood insurance program? Does this issue require a
legislative fix and if so, what would that look like?

Response: FEMA is committed to working with NOAA’s National Marine Fisheries
Service (NMFS) to implement, to the extent possible, the Reasonable and Prudent
Alternative (RPA) in Oregon. FEMA believes there are alternative approaches that we
believe would achieve the same results in a manner that is more consistent with the way
that FEMA approaches National Flood Insurance Program (NFIP) implementation
nationally. Specifically, the approach taken in Puget Sound, following a similar
consultation with NMFS, was written in a manner that would accommodate performance-
based standards, which provided communities flexibility to implement an approach to
preserve ESA-listed species and their designated critical habitat in a manner that is
consistent with local decisions on land use. Some Puget Sound communities have
expressed concerns with the implementation of the Puget Sound RPA. FEMA worked
closely with NMFS, the State, communities, and stakeholders to implement the RPA in
that region.

FEMA does not have a position with respect to whether a legislative fix is appropriate,
but looks forward to working with Congress if it explores legislative options and
encourages Congress to include NMFS and the U.S. Fish and Wildlife Service in those
discussions.
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Question#: | 4

Topic: | Regulate Privately Funded Development

Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions

Primary: | The Honorable Peter A. DeFazio

Committee: | TRANSPORTATION (HOUSE)

Question: Does FEMA think it has the authority to regulate privately funded
development on private lands under the National Flood Insurance Program? Please
explain FEMA'’s rationale.

Response: FEMA does not have the authority to regulate privately funded development
on private lands under the National Flood Insurance Program (NFIP). The power to
regulate floodplain development, including requiring and approving permits, inspecting
property, and citing violations, requires land-use authority. This falls under a state’s
Police Powers, which the Constitution reserves to the states, and the states delegate this
power to their respective political subdivisions.

Congress established the NFIP as a voluntary Federal program through which property
owners in participating communities can purchase Federal flood insurance as a protection
against flood losses. In exchange, participating communities must enact local floodplain
management regulations that meet or exceed FEMA’s program requirements for
floodplain development, which are intended to reduce flood risk and flood-related
damages. In addition, FEMA identifies and maps the nation's floodplains so that areas of
risk are discernible by planners, developers, and the public. Maps depicting flood hazard
information are used by FEMA to promote broad-based awareness of flood hazards,
provide data for rating flood insurance policies, and determine the appropriate minimum
floodplain management criteria for flood hazard areas.
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Question#: | 5

Topic: | Floodplain Management Standards

Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions

Primary: | The Honorable Peter A. DeFazio

Committee: | TRANSPORTATION (HOUSE)

Question: Under the National Flood Insurance Act, FEMA has authority to develop
floodplain management standards that communities must adopt in order to participate in
the NFIP. Why does FEMA believe this authority is limited to developing only
“minimum” standards and not more restrictive standards to prohibit development in
floodplains?

Response: Congress found that a unified national program for floodplain management
was an essential element of an effective NFIP. Therefore, Congress granted limited
authorization to FEMA to “develop comprehensive criteria designed to encourage,
where necessary, the adoption of adequate state and local measures which, to the
maximum extent feasible, will constrict the development of land which is exposed to
flood damage where appropriate, guide the development of proposed construction away
from locations which are threatened by flood hazards, assist in reducing damage caused
by floods, and otherwise improve the long-range land management and use of flood-
prone areas.” FEMA’s 1986 report, prepared by the Interagency Floodplain
Management Task Force to provide a Unified National Program called for “wise
decisions and management for the Nation's floodplains to reduce losses of life and
property from flooding and losses of natural and beneficial floodplain values from
unwise land use” and also for “strategies and tools for flood loss mitigation and for the
preservation and restoration of natural floodplain values.”
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Question#: | 6

Topic: | Costs of Carrying Out the RPA

Hearing: | An Examination of FEMA's Limited Role in Local 1.and Use Development Decisions

Primary: | The Honorable Peter A. DeFazio

Committee: | TRANSPORTATION (HOUSE)

Question: NMFS claims that the RPA is “economically feasible because, while FEMA
(and local communities) will see some increased administrative costs from
implementation of the RPA, including compliance with the monitoring and reporting
requirements, those costs will be insignificant in terms of the FEMA budget and will be
balanced by the financial benefits provided by the RPA.” Does FEMA agree that the
costs of carrying out the RPA will be insignificant? We have heard from Oregon's
Department of Land Conservation and Development (DLCD) and numerous Oregon
communities that expertise and financial resources are very limited. Will FEMA be
providing resources to the state and local communities to assist them in any compliance
mechanisms established by FEMA?

Response: FEMA does not agree that the costs of carrying out the Reasonable and
Prudent Alternative (RPA) will be insignificant in the context of the budget appropriated
specifically for mapping and floodplain management program that would be impacted by
RPA implementation. That program is a small portion of the Federal Insurance and
Mitigation Administration budget; which, in turn, is a small portion of the FEMA budget.

FEMA does not have FY17 and FY18 funding identified to provide resources to the
states and local communities, however, in Oregon, FEMA has provided additional one-
time FY 16 funding of approximately $368,000 through the Community Assistance
Program-State Support Services Element (CAP-SSSE) to the Oregon Department of Land
Conservation and Development (DLCD) to provide support of the RPAs.
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Question#: | 7
Topic: | Amend Regulations
Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions
Primary: | The Honorable Peter A. DeFazio
Committee: | TRANSPORTATION (HOUSE)

Question: The RPA requires FEMA to amend its regulations to include an Endangered
Species Act (ESA) standard. Some have claimed that this will be an easy one sentence
change to FEMA's regulations. Does FEMA agree that any regulatory changes required
by the RPAs can be accomplished with one sentence? If FEMA amends its regulations,
how many communities will be affected?

Response: No, FEMA does not agree this will be “an easy one-sentence change” to its
regulations. The RPA requires FEMA to revise its regulations to incorporate an ESA-
based standard approach into the regulatory floodplain management criteria. The
performance standard in the regulations must be sufficiently detailed to give communities
direction on how to follow the standard and allow FEMA to ensure community
compliance after it is adopted. FEMA will apply any regulatory revision nationwide to
all 22,000 NFIP-participating communities because the NFIP is a national program with
national standards. In addition, although FEMA has not mapped out which other changes
mandated by the RPA cannot be done through guidance and will need regulation changes,
we expect that a number of the Program changes required by the RPA will necessitate
additional regulation changes.
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Question#: | 8

Topic: | Updating Flood Maps

Hearing: | An Examination of FEMA's Limited Role in Local Land Use Development Decisions

Primary: | The Honorable Lois Frankel

Committee: | TRANSPORTATION (HOUSE)

Question: The NFIP serves an important role in strengthening the resiliency of our
communities. The federal government should use programs like the NFIP to protect
property owners and to reduce the exposure of our communities to risk. I am a firm
believer that investments in mitigation and prevention save lives and money by building
resilience to patural disasters and reducing the need for spending on recovery.

However, as we have heard today, it is important that as we create programs aimed at
mitigating risk, we do so with input from local communities so that we truly understand
their implications. I have heard from community members in Connecticut who have had
difficulty resolving issues with the FEMA about the accuracy of FEMA's Flood
Insurance Rate Maps (FIRMs). I hope that FEMA will continue to work with local
communities to ensure the NFIP works as intended. While we clearly have a
responsibility to encourage our communities to develop in a smart and sustainable
manner, we must be sure to do so in a way that is workable on the local level.

I realize that it is not the primary subject of today's hearing but I would like to ask a few
questions regarding FEMA’s flood hazard mapping process. Mr. Grimm, it is my
understanding that communities can request a revision or update to a flood hazard map if
accompanied by technical data. However, I have heard from community members in
Connecticut who tell me that the cost of hiring an engineering firm to acquire the
sufficient technical data is prohibitive. How can a small town, with a limited budget,
work with FEMA to ensure the flood hazard maps are accurate?

It is also my understanding that FEMA must revise and update its flood hazard maps if a
determination is reached that a revision or update is necessary. How would FEMA go
about deciding when a revision or update is necessary? What does FEMA need from
Congress to ensure that FEMA has the resources required to make sure every flood
hazard map in our community is accurate and up to date?

Response: FEMA is required by statute to review Flood Insurance Rate Maps (FIRMs)
every 5 years and to revise and update FIRMs (2) upon a determination by the
Administrator that such revision or updates are necessary or (b) upon request from any
state or community if accompanied by technical data sufficient to justify the requested
change and the unit of government making the request agrees to provide funds in an
amount determined by the Administrator (42 USC § 4101()). Part of FEMA’s Risk
MAP program strategy is to invest more in monitoring the validity of published flood
hazard information and tracking mapping needs. Risk MAP products complement the
regulatory Flood Insurance Rate Maps (FIRMs) are provide supplemental flood hazard
data for informational purposes only, such as Changes since Last FIRM and depth grids.
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These products do not alter the regulatory Special Flood Hazard Areas that are reflected
on the FIRMs.

The principal factors that drive the need for updated flood hazard analyses are:

+  Physical changes: such as manmade influences which may include new bridges
culverts, levees, development in the floodplain or natural terrain changes that can
be analyzed through Light Detection and Ranging (LiDAR);

*  Climate changes: such as recent flood disasters;

»  Engineering methodology changes: such as improved computer models, better
understanding of the physics of water flow and smart flood sensors deployed in
the field.

Keeping pace with these changes is important and failing to do so could lead to unwise
land use decisions and construction standards, thereby putting homeowners at increased
risk while providing a false sense of security. Conversely, overstated hazards can result
in potentially unnecessary construction costs and incorrect insurance rating decisions.
Sound, reliable flood hazard information is a necessary component of ensuring the fiscal
soundness of National Flood Insurance Program (NFIP).

FEMA works with stakeholders to ensure that flood hazard information on Flood
Insurance Rate Maps reflects existing conditions and is aligned with flood risk. This
work involves documenting the engineering gaps that require a map update based on the
three principal factors mentioned above using FEMA’s Coordinated Needs Management
Strategy (CNMS). CNMS is a geospatial system that leverages a watershed validation
evaluation strategy used to track the assessment process, document engineering gaps and
their resolution, and aid in prioritization for using flood risk as a key factor for areas
identified for flood map updates. Communities and stakeholders can notify FEMA
through the Regional offices with any input that will assist with the evaluation process for
documentation with CNMS that may lead to updates to the flood hazard maps.

The results of these evaluations and other flood hazard data update needs identified
throughout the mapping lifecycle are managed systematically and allow FEMA to
effectively quantify the inventory maintenance required. This watershed validation
evaluation provides the necessary data required to identify the flood hazard engineering
data and map needs and associate them with the level of risk for that geographic area.
Through Risk MAP, FEMA updates the flood hazard data by watershed where necessary
so that FEMA’s flood hazard data is in agreement with other Federal agencies’ scientific
data within the watershed. However, Risk MAP products are informational, not
regulatory. Risk MAP products do not alter how or where FEMA’s minimum standards
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for land use and development apply, nor affect community requests for revisions to the
regulatory maps.

As it relates to the accuracy of FEMA’s flood maps, we are continually improving our
standards as science, technology, and available data improves. This has been ongoing
since the beginning of the mapping program and continues through discussions with the
Technical Mapping Advisory Council (TMAC). The original TMAC led to Map
Modernization, which overhauled the map inventory for over 90% of the United States
population and made significant improvements in the accuracy and usability of the maps.

However, there were issues that were not addressed. FEMA continued working with
stakeholders and flood mapping experts, including hiring the National Academies of
Science to look at the scientific credibility of our maps. They found our methods
credible, but highlighted the need to use more accurate elevation data and more model
backed analysis for floodplains.

FEMA adopted new standards to address these recommendations. FEMA also realized
that since some resistance to the maps is based more on a community’s reaction to the
information rather than the credibility of the information itself, we must work harder to
help communities and the public understand their risk and understand what actions they
can take to reduce it. As a result, we implemented Risk MAP with increased community
engagement and new products that can help communicate risk more holistically.
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Chairman Shuster, Ranking Member DeFazio, and Members of the Committee:

1 am pleased to be here today to discuss the State of Oregon’s perspective on the National
Flood Insurance Program in light of Endangered Species Act (ESA) consultations and the
resulting changes to the program. My name is Christine Shirley and I am the National Flood
Insurance Program Coordinator for the State of Oregon. I work directly with communities in
Oregon, providing assistance in floodplain management and implementation of the National
Flood Insurance Program.

Pioneers in Land Use Planning

Oregon is a pioneer in land use planning. In 1973, Oregon passed legislation to implement a land
use planning program that preserves local control and responsibility for land use decisions while
establishing an overarching set of statewide land use planning goals. At its core, it directs new
development info towns and cities, protects rural areas for fishing, farming and forest uses, and
evaluates environmental impacts at the planning level (not at the permit level through a
simplified process akin to the National Environmental Policy Act or NEPA process as in other
states). Our state land use planning program has succeeded in protecting farm and forest lands
from rural sprawl, while encouraging urban growth in appropriate areas, thus protecting the
environment. Research shows that far fewer acres are developed in Oregon for each new resident
than in other states.

New Federal Directive on State's Land Use System

Today, Oregon finds itself at the forefront of a federal directive to incorporate an additional layer
of land use management on our state's floodplains. In 2009, environmental organizations filed a
lawsuit contending that the Federal Emergency Management Agency (FEMA) failed to consult
with the National Marine Fisheries Service (NMFS) - a division of NOAA Fisheries — on how
floodplain development allowed under the National Flood Insurance Program (NFIP)

might affect fish listed under the Endangered Species Act (ESA). The ensuing consultation
resulted in a "jeopardy biological opinion" and a set of recommendations to FEMA from NMFS
known as the "Reasonable and Prudent Alternative,” or RPA, which was published in April of
this year.
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In its recommendations, NMFS stated it wants “FEMA [to] improve floodplain mapping so
hazards are clear, limit development in the areas of highest flood hazard and require developers
to mitigate floodplain losses by restoring floodplain elsewhere.” NMFS also asserts “[tthese
recommendations will help Oregon communities make informed decisions about development in
flood plains, recognizing the implications for both public safety and the environment.” !

The outcome of this consultation and ensuing recommendations means that (1) 232 of the 260
communities in Oregon will have to be remapped once FEMA adopts new standards based on
the RPA, and (2) that all communities will be required to revise and adopt local regulations to
comply with FEMA’s new development standards in order to continue to secure flood insurance
under the NFIP. The consequences of a community not participating in the NFIP are significant.
Home and business owners would not have access to federally backed flood insurance and may
bave difficulty obtaining mortgages.

o
Note: The unshaded areas are the affected areas.

Source: FEMA https:/fwww.oregon. gov/LCD/docs/FEMAs NFIP. ESA_Consultation OR.pdf

T want to stress that Oregon supports the principle of sound floodplain management because it
protects people, property, habitat function, and other values. As a result, the State has
endeavored to be good partners with FEMA and NMFS during this multi-year consultation and
its aftermath. We intend to remain good partners in the years ahead. Even so, we have significant
concerns about the current process to date and the lack of a workable approach for Oregon

! Source:

http:/fwwew. westcoast fisheries.noaa.gov/publications/habitat/fact_sheets/oregon_fema_biop_factsheet 2016.pdf
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communities. We have identified a number of issues and lessons learned that may be of interest
to the Committee.

Early Consultation

Primary among those lessons is the importance of early consultation that informs the RPA. In the
Oregon experience, the State was only allowed limited interaction with the agencies during the
consultation period. As a result the Oregon RPA does not fit well with Oregon’s land use
planning program. The State is now faced with the more difficult task of trying to mesh the RPA
with Oregon’s system. The bottom line is that we will need additional assistance from our federal
partners if that process is to be successful.

Be Transparent & Cooperative

It is imperative that FEMA develop an implementation strategy and provide guidance to local
governments using a transparent and cooperative process. Local governments, developers,
conservation groups, and others must be engaged in conversation with FEMA as materials are
drafted, rather than being asked to respond after FEMA begins producing new procedures and
materials. To that end, the state is committed to facilitating topical work groups to provide a
forum for such engagement. I will say more about these work groups later.

To their credit, after April 2016 release of the Biological Opinion, both FEMA. and NMFS did
emphasize local outreach, Both federal agencies partnered with the State holding three webinars
for local government and State agencies to answer immediate questions. Then, in July - again
with participation from FEMA and NMFS — the State hosted ten in-person workshops across
Oregon that attracted over 230 local government planners and other stakeholders and provided a
valuable opportunity for affected communities across Oregon to voice their concerns and to get
information directly from the federal agencies. The workshops will be followed up with a set of
work groups, which will continue to advise FEMA.

Give Local Government Time & Understand Their Resources

It is also imperative that FEMA and NMFS recognize and address local government concern

that any necessary changes will take time and resources to implement. Most of Oregon’s local
governments have yet to carve out time or budget in their annual work plans to respond to new
FEMA directives. This is not because they were unaware of the ESA consultation, but because
the outcome and implementation timeframes have been highly uncertain. Local government
cannot be expected to respond quickly when they have been largely left in the dark about what
might be expected of them. As it turned out, the RPA in Oregon is significantly different than
previous RPA's (e.g., Puget Sound of Washington State), so it was prudent for local governments
to wait before taking any action based on assumptions.

Establish Realistic Timelines

A considerable amount of effort will be required to sort out what FEMA will require of local
government to implement the Oregon RPA. After this is worked out, FEMA must allow enough
time for local governments to adopt and implement any required changes.
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The State has been told by FEMA that they intend to develop guidance to implement Interim
Measures by April 2017 and then have local governments adopt changes to their permitting
programs within a year of releasing the guidance. This proposed schedule is simply not
workable. Based on past experiences with the FEMA Map Modemization program, a minimum
of four to five years will be needed to develop new guidance, and for affected local governments
1o adopt and for the State to review local code changes. The State will also need substantial
additional staffing to help provide the necessary technical assistance to local governments. These
tight timelines are dependent on the responsiveness of FEMA. State and local governments
cannot hit their targets if the federal agencies are lax on theirs,

The mapping and regulatory changes for development in floodplains suggested by RPA
Elements 3 and 4 (described in the addendum) will pose significant challenges to state resources
as new maps and NFIP regulations are rolled out over the next decade. This is because FEMA
relies on the State to provide technical support to local communities during the map review and
adoption process. There will be a significant public education need as new maps are produced.
And, the State will need to review new flood hazard codes to verify their compliance with any
new NFIP regulations and statewide land use planning goals for over 230 communities. Keep in
mind that these new maps are anticipated by the RPA to be delivered shortly after maps
produced by FEMA’s RiskMAP program are to be adopted by local government. Many local
governments will barely have enough time to catch their breath before a new round of Flood
Insurance Rate Maps are introduced.

Timely Response Needed From Federal Agencies

Another key challenge has been timely responsiveness from FEMA and NMFS, Several
commitments to supply specific clarifications were made by federal agency staff during the July
workshops that have yet to be fulfilled. For example, FEMA agreed to provide information about
the kinds of data FEMA expects local government to collect beginning in January 2017 when
issuing floodplain development permits. But these instructions have yet to be delivered. During
these same July workshops, NMFS agreed to prepare an errata to the RPA to clarify certain
ambiguities identified by participants. But the State and local governments as of today do not
have this errata.

Use Feedback from Communities Gathered During Workshops

It is critical that FEMA use the information brought forward by stakebolders to create ESA
implementation strategies, guidelines, and processes that meet local needs, respects our

existing regulatory systems, and contributes to species recovery. That is the current hope in
Oregon. We believe that if local regulatory programs are ignored, it will cause further problems
for all involved. For instance, if FEMA places foo much of the implementation burden onto
local governments by forcing every project in the special flood hazard area to undertake a
professional biological assessment as a condition of permitting new development may well come
to a standstill, at least for smaller projects or projects in smaller communities. This is because
most local governments lack both the necessary expertise and financial resources, and because
such individualized assessments may be too costly for smaller projects.
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The State instead favors a strategy that streamlines the permitting review process for most
projects by developing non-discretionary checklists that can be completed by landowners and
others with little scientific knowledge about the threatened species in question. Development of
such checklists are possible if FEMA will put forth the upfront effort and work with states and
local governments.

In addition to the big picture conclusions and recommendations above, many specific issues were
raised at the above mentioned workshops that will require further deliberation.

Credit for Using Current State Land Use System

We heard the desire to get credit for and leverage Oregon’s existing land use and planning
programs, that encourages high density development within pre-defined urban growth
boundaries thus lessening environmental impacts outside of these boundaries. We heard

that some state Jaws and regulatory issues will need to be resolved before guidance can be
prepared by for local implementation. Many saw a critical need to establish a riparian mitigation
banking program. Workshop attendees wanted specific technical resources such as model code,
checklists, and maps to be developed. These will not be fast or easy to produce.

Consider Species Recovery Work Outside the Floodplain

Another concern is how resulting federal guidance focused on the NFIP special flood hazard area
might fit within existing state and local land use programs. Because the goal is species recovery
— and in Oregon the focus is on salmon recovery — flood plain management cannot be
disconnected from river basin or watershed management. The RPA in the Biological Opinion is
part of but not she solution for species recovery. Thus the federal focus on floodplains must work
within the larger ecosystem context. In Oregon, comprehensive state and local land use plans
provide critical context and they must be respected.

Climate of Uncertainty Creates Development Concerns

Uncertainty caused by changing rules and maps and unclear implementation timelines continue
to be raised as an issue. Many local governments have — consistent with Oregon’s land use
planning program — created and received public approval for plans to redevelop lands near rivers
within their existing city limits rather than expand onto greenfields and rural areas. Cities and
special districts such as Springfield, Beaverton, and Enterprise, and the Port of Coos Bay have
expressed significant concern that their existing redevelopment plans could be undermined if
there is a new requirement to set aside large areas of urban-zoned land adjacent to rivers as
riparian buffer zones; plans that, incidentally, encourage density within wrban growth boundaries,
improve existing riparian function, and discourage sprawl outside of urban growth boundaries.
‘We also heard and appreciate concerns of developers, homebuilders, and cities that poorly
thought out implementation and perhaps onerous standards set forth in the RPA could undermine
our system of containing most new development within urban growth boundaries. Many locals
are fearful that investors will not undertake development in this climate of uncertainty.
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New Mapping Must Support Species Recovery

The recommended changes to floodplain mapping in Element 3 of the RPA could significantly
increase the size of special flood hazard area in some places, increasing the area subject to new
development restrictions. Consequently, there are concerns that newly added flood hazard areas
could be so far away from salmon habitat that applying the more stringent regulatory standards
would not contribute much to salmon recovery, but could have significant, negative economic
impacts. We need to evaluate these claims to better understand the consequences of these RPA
recommendations.

Conclusion & Next Steps

‘While these issues pose real challenges, we do not believe they are insurmountable provided
FEMA, NMFS and our Oregon stakeholders work together in good faith. But this sort of
cooperation and negotiation takes time — as was demonstrated by recent sage grouse negotiations
that involved federal partners in Oregon. It is vital that enough time and resources be allocated to
produce a workable program that advances species recovery without undermining our

State’s land use planning program and economic health.

The changes brought about by FEMA/NMEFS consultations must not be simply overlaid on top
of existing regulatory programs. They must be woven into the fabric of existing state and local
programs and regulations. Such integration will require dedicated staff at the Federal level to
work in cooperation with the State and local floodplain managers.

In conclusion, I hope this outline of Oregon’s experience to date helps the Committee understand
the challenges faced by local governments and is instructive for other states. Interweaving
Oregon’s long established and successful regulatory regimes with the RPA will take a process of
close cooperation with the State and its cities and counties. It is our hope that we can work with
our federal counterparts to ensure a clear communication of federal interests and how they intend
to work with commumnities to get there.
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ADDENDUM - RPA SUMMARY

Summary of 2016 NOAA-F Biolegical Opinion, Reasonable and Prudent Alternatives
affecting FEMA administration of the NFIP

Six Elements comprise the Biological Opinion, Reasonable and Prudent Alternatives (RPA):

Element 1. Notice, Education, and Qutreach. NOAA Fisheries recommends that FEMA
develop an education and outreach strategy for RPA implementation and provide notice to all
affected NFIP participating communities in Oregon (232 cities and counties) regarding the
substance of the RPA. DLCD, the designated state coordinating agency for the NFIP in Oregon,
will work with FEMA to get input from local governments as FEMA develops an
implementation plan.

Element 2. Interim Measures, Most RPA elements will take years to fully implement, however
Element 2 includes measures for more immediate implementation. These interim measures are
intended to slow the rate at which development currently permissible under NFIP rules degrades
habitat necessary for species survival and recovery. NMFES states that these interim measure
alone are inadequate to avoid continued decline of threatened fish populations and loss of
habitat. NOAA-F intends Element 2 to apply the portion of the SFHA near adjacent to salmon
bearing surfacewaters and recommends mitigation for the impacts of new development. The
RPA directs FEMA to require local governments to adopt new standards to implement the
protective measures in Element 2 as soon as possible but not later than April 2018. Interim
measures will remain in place until FEMA makes changes to mapping protocols and implements
additional development permit review standards as described in Elements 3 and 4.

Element 3. Mapping Flood and Fleod-Related Hazard Areas. NOAA Fisheries recommends
that FEMA implement new standards using up-to-date scientific understanding to identify and
map flood hazard and flood related erosion hazard areas. Key requirements of new standards
include: use of more complex flood models; mapping of 90% percentile value of 100-year flow as
the Base Flood Elevation (50% percentile is currently used); and more conservative floodway
calculations (likely to result in wider floodways). Also, they ask for flood and erosion hazards
based on future conditions to be depicted on FIRMs. Oregon NFIP communities will be required
to adopt new maps, when published, and regulate development in flood hazard areas shown on
new maps. This RPA element also calls for channel migration zones to be modeled and mapped
over time.

Element 4. Floodplain Management Criteria. NOAA Fisheries recommends that FEMA
develop new, and revise existing, regulatory floodplain management criteria for NFIP
participating comununities. Local code revisions requested in Element 4 include: limits on
development and some uses in high hazard areas (frequently flooded or subject to flood related
crosion); restriction on lot divisions that create buildable parcels entirely within the SFHA; limits
on the creation of new impervious surfaces in the SFHA; and mitigation standards for adverse
impacts associated with allowed floodplain development and removal of riparian vegetation
within the SFHA.
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Element 5. Data Collection and Reporting. NOAA-F recommends that FEMA coliect, and
annually report, floodplain development information to NOAA-F. Local government would
supply this information to FEMA using a standardized reporting form or system.

Element 6. Compli and Enfor t. Recommends that FEMA use the existing CAV
auditing and technical assistance process to ensure participating communities comply with any
new FEMA guidance or standards developed in response to RPA Element 2, and eventually
Element 4, within a reasonable amount of time.
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. Good morning Chairman Shuster and Ranking Member DeFazio. Iam Denny Doyle,
Mayor of the City of Beaverton, incoming president of the Oregon League of Cities, and a Board
Member of the National League of Cities. Beaverton is located just two short hours north of the
majestic tall firs in Congressman DeFazio’s Lane County. Thank you for the opportunity to
appear before you today to discuss the Federal Emergency Management Agency’s (FEMA) role
in implementing the National Flood Insurance Program (NFIP) in Oregon and throughout the
United States.

As we all know, in 2009 FEMA was sued by environmental groups in Oregon for failing
to ensure that the implementation of the NFIP complies with the Endangered Species Act (ESA).
In response to the ruling, FEMA consulted with the National Marine Fisheries Service NMFS),
resulting in the recent Reasonable and Prudent Alternatives (RPA) that aims to minimize impacts
to ESA-listed species. The final draft of the RPA calls for a drastic expansion of an area to be
protected beyond FEMAs current jurisdiction under the NFIP. If the new protected area is
imposed on communities, it will have an unprecedented negative impact on economic growth,
job creation and new development, including affordable housing throughout Oregon. These

NFIP lawsuits are occurring in a piecemeal fashion around the country. I encourage Members of
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Congress to be aware that if the impacts you hear about today have yet to affect your

Congressional district, they almost surely will in the future.

1 have had the opportunity to meet with representatives from both FEMA and NMFS over
the past several years in both Washington, DC and Oregon to discuss this situation; and I remain
dismayed at the end result of the ESA consultation. During development of the RPA, FEMA
repeatedly stated their concerns with the “major legal and practical issues concerning the RPA”

[L3)

and that the “RPA provides little flexibility in how to achieve ‘no adverse effect.”” Therefore,
FEMA concluded that they were unsure how the RPA could be made “fully implementable
within FEMA's legal authorities.” Yet, here we are with an RPA that FEMA and our Oregon

local governments must implement.

We all agree that protection of threatened and endangered species is a high priority.
However, Beaverton is an urban community, one with very little undeveloped land. In, or next
door to our community, are major corporations such as Nike, Intel, and Columbia Sportswear, to
name a few. Given the preponderance of many small streams that may contain threatened or
endangered species, such stringent control of development in an arbitrarily-enlarged flood area
as proposed by the RPA could deter development for much of our community. Without
development or redevelopment by our business community, we cannot create new jobs or

continue to improve our community.

For example, a restaurant in Beaverton with a long history of shallow-flood damage has
recently been demolished and reconstructed. This pre-Flood Insurance Rate Map building has
been rebuilt with a finished floor two-feet higher than the base flood elevation. This is smart,
flood-resistant redevelopment. However, such beneficial projects could effectively be precluded

in some way by the new RPA.

In another example, a previously developed area located within the RPA-expanded flood
zone could not be redeveloped into affordable housing. Significant employers and exporters will

also likely be adversely impacted. In general, any development plans within the affected areas
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would require costly and time-consuming consultations with NMFS and FEMA, if they were

allowed at all.

Finally, I am working hard to create an Arts and Culture Center in downtown Beaverton,
adjacent to Beaverton Creek. Even though at this time, ESA-listed species do not exist in the
Creek, the RPA will likely force us to implement significant RPA measures when developing
and constructing the Arts Center. All of this comes at a cost — a significant one when just raising

the funding to develop the Arts Center itself is challenging on its own.

It should also be mentioned that we remain frustrated about the lack of opportunity to
provide comments on the RPA. The Congress should know that the iterations of the RPA for
Oregon were developed in an apparent vacuum — one that does not respect nor serve the local

communities that must ultimately comply with its mandates.

Simply put, the RPA developed by NMES is unworkable for Oregon and FEMA. It
demands action that is unreasonable and potentially unenforceable by FEMA, all at little

identifiable value to the species they aim to protect.

Thank you again for the opportunity to testify before you today. Iam happy to answer

any questions you may have.
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Thank you, Chairman Shuster, Ranking Member DeFazio and distinguished members of the Committee
for this opportunity to testify on FEMA's role in local land use development decisions.

My name is Heather Carruthers and | am an elected county commissioner in Monroe County, Florida,
where | currently serve as the County Mayor. Today, | am representing the National Association of
Counties {NACo).

About NACo

NACo is the only national organization that represents county governments in the United States,
including Alaska’s boroughs and Louisiana’s parishes. Founded in 1935, NACo assists America’s 3,069
counties in pursuing excelience in public service to produce healthy, vibrant, safe and resilient
communities.

About America’s Counties

Counties are highly diverse, not only in my state of Florida, but across the nation, and vary immensely in
natural resources, social and political systems, cultural, economic and structural circumstances, and
public health and environmental responsibilities.

Many of our responsibilities are mandated by the federal government and by state governments.
Although county responsibilities differ widely between states, most states give their counties significant
authorities. These authorities include construction and maintenance of roads, bridges and other
infrastructure, assessment of property taxes, record keeping, running elections, overseeing jails and
court systems and public hospitals. Counties are also responsible for child welfare, consumer protection,
economic development, employment/training, land use planning and zoning and water quality. We
enact zoning and other land use ordinances to safeguard valuable natural resources and protect our
local communities depending on state law and local responsibility.

About Monroe County, Florida

Monroe County lies on the southernmost tip of Florida and encompasses more than 3,737 square miles.
The county is home to the Florida Keys, Florida Keys National Marine Sanctuary, Everglades National
Park and part of the Big Cypress National Preserve. Although we are the largest county in Florida by land
mass, the majority of the county—73 percent — is under water, and the majority of our 77,136
residents live in the Florida Keys. All of Monroe County is considered a coastal floodplain and is subject
to the Federal Emergency Management Administration’s (FEMA) National Flood Insurance Program
{NFIP) requirements. in fact, in our county alone, we have more than 27,000 NFIP policies for residences
and businesses.

In my county — which has been designated by the State of Florida as an Area of Critical State Concern —
we have limited land, a sensitive environment and more than 30 endangered species. Combined, these

Page20of7
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factors have required us to regulate development through a Rate of Growth Ordinance {ROGO), which
limits the number of building permits we can issue over the next decade to approximately 3,500. As a
result, there are roughly 11,000 undeveloped parceis in Monroe County.

There are 28 threatened and endangered animal species in Monroe County, with another four species
proposed for listing by the U.S. Fish and Wildlife Service {USFW). The listed species include shorebirds,
butterflies, rodents, the iconic Florida Key deer and five species of sea turtle. The Keys are also home to
four listed plants.

The primary industry in Monroe County is tourism, and nearly four million tourists visit the Keys each
year to enjoy our unparalleled natural environment, rich cuiture and history. Other major economic
drivers include commercial fishing, local government, the school system and the Naval Air Station Key
West, which is one of the military’s premiere aviation training facilities, These industries ~ particularly
our service industry — do not produce many high-paying jobs. Given our distance from the mainland and
our limited land and strict growth regulations, the cost of living in Monroe County is well above the
national average. Indeed, the United Way has estimated that the basic survival budget for a family of
four in Monroe County is nearly three times higher than the national poverty level.

The Local Perspective on Endangered Species Regulation and the National Flood Insurance Program

The topic of this hearing is of great importance to my county and many other counties across the United
States. The NFIP is indispensable to our homeowners and businesses, and changes to the program and
its requirements for participating communities directly affect our residents and our local economy. We
are also entrusted by our constituents to establish local land use policies that protect our county’s
environment and its many species and their habitats, while also allowing for development that benefits
our community and local economy. We have worked hard to identify solutions that help us achieve
these key goals.

Mr. Chairman, | will focus my remarks today on the following points:

*  First, local governments work daily to craft land use policies that protect our endangered
species, mitigate against disasters and facilitate economic development. We carry out this
difficult balancing act in compliance with existing state and federal species protection
regulations.

s Second, NFIP is of vital importance to the economic health of flood-prone communities, and
imposing additional species protection regulations through the program will force local
governments to significantly alter the land use policies that they have carefuily crafted.

* Third, species protection regulations carried out through NFIP have typically been one-size-
fits-all solutions that consider neither the variance in local communities nor their existing
species protection efforts. Because of this, their implementation results in land use policies
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that are often damaging to local economies and less effective at protecting endangered
species.

For these reasons, which are elaborated upon below, we believe that advancing species protection
efforts through NFIP is problematic and ultimately counterproductive at the local level. The careful
balancing of a community’s unique needs and circumstances, carried out by its elected officials, shouid
not be upended by one-size-fits-ail federal regulations that are imposed without consideration of such
factors.

First, local governments work daily to craft land use policies that protect our endangered species,
mitigate against disasters and facilitate economic development. We carry out this difficult balancing
act in compliance with existing state and federal species protection regulations.

in most states, land use planning and regulation is carried out primarily at the local level. Through this
land use authority, we carry out the important and ongoing work of shaping the local communities
within our jurisdiction. Our task is to create an environment that is livable for our residents, conducive
to economic growth, protective of our natural environment and threatened and endangered species,
and resilient against natural and man-made disasters. Local plans, ordinances and regulations enable us
to balance these considerations in a manner that best suits the unique needs and circumstances of our
local communities, and we expend significant time and resources to achieve these goals.

After our county was determined by the State of Florida to be an Area of Critical State Concern because
of our sensitive and special environmental resources, we updated our Comprehensive Plan to include
strict development restrictions. After five years of challenges and discussion, the plan was adopted in
1991.

In 1892, the county adopted our Rate-of-Growth-Ordinance in compliance with that Comprehensive
Plan that sets forth a point system whereby we allocate a limited number of building permits the State
allows us to issue each year. Both positive and negative points are awarded based on certain criteria
such as infrastructure availability, flood elevation, hurricane wind resistance, affordable housing, water
conservation, energy conservation, habitat protection, and protection of historic and archaeological
resources. The number of building permits the State allows is tied to hurricane evacuation. The Rate-of-
Growth-Ordinance creates a competitive development arena and encourages compliance with the
allocation scoring criteria; thereby directing the award of permits to developments that are, for
example, designed in areas outside of sensitive habitat and away from the coastal high hazard areas.

As we set and carry out our land use policies, we must comply with a series of state and federal

regulations that aim to protect threatened and endangered species, including the Endangered Species
Act {ESA). In 2006, we partnered with state agencies and voluntarily submitted a Habitat Conservation
Plan and Incidental Take Permit application to the USFWS to protect the Key Deer and other protected
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species on Big Pine Key and No Name Key, two islands located in the lower Florida Keys. On June 8,
2006, USFWS issued a permit that limits development on those islands.

in sum, land use policies at the local level are the product of much coordination and partnership with
state and federal partners, and are tailored to the specific needs and circumstances of each community.

Second, NFIP is of vital importance to the economic health of flood-prone communities, and imposing
additional species protection regulations through the program will force local governments to
significantly alter the careful balancing of their land use policymaking considerations.

NFIP was enacted in 1968 to offer residents and businesses federal flood insurance. Although the
program is voluntary, communities are heavily incentivized to participate in NFIP, because if a
community does not participate, its property owners cannot purchase flood insurance policies. Since
flood insurance policies are often required by mortgage lenders when a property is in a floodplain, a
community that does not participate in NFIP severely limits the ability of its residents to sell and
purchase homes and commercial buildings.

In 2012, the Government Accountability Office (GAO) estimated that 2,930 of the nation’s 3,096 had
NFIP policies in their jurisdictions. NFIP is important to local economies, and especially vital in Monroe
County because all of our parcels lie within a coastal floodplain.

While there are approximately 77,000 full-time residents in the Keys, our functional population is twice
that number. More than half of all residences in the Keys are second homes and vacation homes,
limiting the supply of housing for working families. In fact, the median price of a home in the Keys today
is $480,000. That's why the NFIP is so important to our workforce and residents. Without it, buyers
cannot secure federally-backed mortgages. That goes for buyers of primary homes, rental residences
and businesses as well.

The importance of NFIP was highlighted after a federal court halted issuance of new NFIP policies for
nearly 50,000 parcels in Monroe County following a lawsuit filed by conservation groups. For seven
years, the injunction {known as the “FEMA injunction”) remained in place, and the owners of the parcels
were unable to obtain institutional loans and/or build. In fact, there was a moratorium on all building
within the county, even for those individuals who had obtained one of the county’s allotted building
permits.

During the FEMA injunction, costs for construction skyrocketed and the permitting process dragged. The
county documented homeowners paying over $1,000 more in permit fees and waited six months to a
year for USFWS approval to build. The only homeowners and businesses that were able to build, were
those property owners who did not need flood insurance and had the deepest pockets. This injunction
hurt our working families and small businesses and further slowed economic growth and drove up
business and housing costs even further in the county.
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The additional injunction requirements also directly impacted county functions because we had to allot
staff time for coordination across geographic information system (GIS) platforms at the local level. This
created a bureaucratic and financial burden for our local governments and for our residents.

Although participation in NFIP is technically voluntary, local governments have little choice but to
comply with NFIP’s participation requirements. In this way, NFIP’s participation requirements effectively
serve as federal regulations that force local governments to adjust their policies in order to maintain
eligibility for the program.

Since local governments are not consulted regarding NFIP participation requirement changes, they have
no opportunity to provide input on the potential impact of these changes at the local level, and must
implement additional requirements regardless of how they affect carefully crafted policies. it is
generally true in Monroe County that if you cannot get federal flood insurance, you cannot build.

Third, species protection regulations carried out through NFIP have typically been one-size-fits-all
solutions that consider neither the variance in local communities nor their existing species protection
efforts. Because of this, their implementation results in land use policies that are often damaging to
local economies and less effective at protecting endangered species.

In contrast to the careful balancing and consideration of a community’s unique circumstances that take
place when focal governments set their land use plans and policies, federal species regulations imposed
through NFIP participation requirements are one-size-fits-all solutions. Furthermore, these regulations
fail to take into consideration the often extensive efforts that have been carried out at the local level
to protect threatened and endangered species. This leads to scenarios in which, in order to maintain
eligibility for NFIP, local governments must put aside the decisions and judgments they have made
regarding the best means of achieving various land use policy goals, and instead adopt ili-fitting
regulations that may ultimately do less to protect endangered species in their jurisdiction.

In the past, owners of properties within Endangered Species habitat areas were required to seek
approval for development from USFWS before they could be granted a building permit by the County. In
1997 as a result of a lawsuit brought by environmentalists, the USFWS completed a Biological Opinion
(BO) for the effects of the NFIP on Federally protected species in the Florida Keys. The 1997 BO found
the NFIP jeopardized nine species in the Keys. In 2003 the Service re-initiated consultation and
amended the 1997 BO and concluded that the effect of the NFIP would result in jeopardy on eight of ten
species evaluated in the BO. ‘

The BO contains Reasonable and Prudent Alternatives (RPA’s) that required Monroe County and other
participating communities in the Florida Keys to revise their Flood Damage Prevention Ordinance(s) to
implement a Permit Referral Process whereby the participating communities are required to evaluate

building permit applications for potential impacts to the covered species and to report to the FWS and
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FEMA on issued permits. In other words, the responsibilities of the Service and FEMA were shifted to
the local governments as unfunded mandates.

These Ordinance recommendations were developed by FEMA to meet the requirements of the RPA’s
and require the County to make permit determinations based on Species Assessment Guides (SAGs)
developed by the Service. The SAG’s contain limits to the amount of habitat that can be impacted and in
the event the impact limits are exceeded, the County may ultimately be required to deny a building
permit. In other words, the burden for assuring development complied with the ESA restrictions shifted
from the property owner (who previously was required to get sign-off from USFWS before receiving a
permit from the County) to FEMA, who now must coordinate with USFWS and then back to the County.
Additionally, FEMA informed the County that if it did not comply with the RPA process, it would be
placed on probation, with the ultimate threat that non-compliance would trigger removal from NFIP for
all County residents.

The entire process of developing the BO and the RPAs was based on calculations provided by the
County. In essence, because USFWS is not really accustomed to land regulations, and because that
responsibility generally resides with local governments, the level of regulation provided by the BO and
RPAs simply repackaged existing County regulations.

Further, as FEMA has little expertise in the biological and endangered species arena, their annual
oversight and review of County compliance with the policy consists of making sure all the fields on the
FEMA forms have been filled out. In short, the entire FEMA review process adds no real value to the
species protective measures the County had already developed and enforced. It simply adds
bureaucratic redundancy and cost.

Closing

Thank you again Chairman Schuster, Ranking Member DeFazio and members of the Committee for this
opportunity to provide the local perspective on this important discussion about the impact of species
protection regulations carried out through NFiP. We look forward to continued dialogue with the
Committee on our shared goal of protecting threatened and endangered species while enabling the
livability and economic vitality of our communities.
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introduction

Chairman Shuster, Ranking Member DeFazio and Members of the Committee, thank you for the
opportunity to testify today. My name is Jon Chandler, and | am the CEO of the Oregon Home Builders
Association, a state association of the National Association of Home Builders (NAHB).

NAHB represents more than 140,000 members who are involved in building single-family and
muitifamily housing, remodeling, and other aspects of residential and light commercial construction.
Collectively, NAHB’s members employ more than 1.26 million people and construct approximately 80
percent of new housing in America each year.

Most of NAHB's home builder members are smail business owners who construct 10 or fewer homes
annually and typically have less than 12 direct employees. They know firsthand how changes to land
development strategies directly affect not only homeowners, but also small businesses and
communities.

Today | will address the land use problems created by linking the Endangered Species Act (ESA) with the
National Flood Insurance Program (NFIP}. NAHB has a long history of supporting the NFIP and we are
committed to ensuring that it remains available and affordable to its policyholders while being mindful
of the cost to the taxpayer.

At the same time, NAHB remains vigilant to ensure that the NFIP is not undermined needlessly as the
result of excessive regulatory burdens. NAHB is strongly opposed to the inappropriate use of the ESA to
make national changes to the NFIP program. This will add duplicative, burdensome and costly regufatory
barriers which will prevent the development of communities near well-paying jobs, and increase the
price of housing beyond the means of many middle-class working American families.

‘Background

Since its creation in 1968, the Federal Emergency Management Agency (FEMA) has implemented the
NFIP through three basic categories of actions.

First, FEMA designates Special Flood Hazard Areas (SFHA) which have traditionally been defined as the
100-year floodplain, or an area with a 1 percent chance of flooding annually. FEMA publishes and
periodically updates and amends SFHAs through Flood Insurance Rate Maps {FIRM) based on technical
geographic data concerning the proper location of the Base Flood Elevation (BFE).

Second, FEMA enrolls communities in the NFIP when they satisfy the minimum eligibility requirements.
To be eligible, a community must demonstrate that it regulates land use in the SFHA by (1) requiring
permits for development; {2} prohibiting development in floodways that would obstruct the discharge of
floodwater and therefore raise the BFE; (3) prohibiting residential development below BFE; and (4}
requiring flood proofing construction methods for nonresidential development below BFE. Also, through
the Community Rating System {CRS), FEMA encourages communities to undertake floodplain
management measures that go beyond the minimum land use criteria for NFIP eligibility,

Third, Congress mandates that FEMA make flood insurance available for developments in an NFIP
eligible community.
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Although the NFIP faces many problems, such as challenges with mapping and financial stability, not all
the difficulties stem from within the program itseif.

tegal Battles on ESA

Recently, environmental groups have worked to tie the ESA to the NFiP. According to Section 7 of the
ESA, federal agencies, such as FEMA, are required to ensure that “any action authorized, funded, or
carried out by such agency” is not likely to jeopardize or result in the destruction of critical habitat of
any endangered or threatened species.* FEMA accomplishes this by “consulting” with the Fish and
Wildlife Service (FWS) or the National Marine Fisheries Service (NMFS).? .

The outcome of a consultation is a written statement by the FWS and the NMFS {collectively known as
the Service) explaining how the agency’s actions affects a species or its critical habitat.? In addition, if
the Service determines that the agency’s action will jeopardize a species or adversely modify its critical
habitat, then the Service will suggest “reasonable and prudent aiternatives which [the Service] believe
will not violate [the ESA] and can be taken by the Federal agency...in implementing its action.”*

A number of courts have held that under Section 7, FEMA must consult with the NMFS concerning
certain impacts of the NFIP on endangered species because FEMA has discretion to alter its activities to
protect endangered species.

One of the earliest cases concerned the Florida Key Deer. in 1990, wildlife organizations filed suit against
FEMA for failing to consult over the impacts of the NFIP on the Key Deer. in 1994, the district court ruled
against FEMA, and FEMA then entered into consultation with the FWS. The outcome of the consultation
was a Bliological Opinion (BiOp) and reasonable and prudent alternatives {RPAs) that required Monroe
County, FL to condition “the grant of building permits to landowners on the completion of FWS
review.”®

Subsequently, not satisfied that FEMA was indeed protecting listed species, the wildlife organizations
amended their original complaint. In 2005, the district court agreed that neither FEMA nor the FWS had
complied with their section 7 obligations.® FEMA appealed that decision to the 11™ Circuit, arguing that
it has no duty to consult under the ESA. The 11 Circuit held that FEMA must consult under section 7
because it has discretion (1) to set the criteria used to determine if a community has adequate land use
controls in place, and (2) in its development of the CRS.”

In 2004, the National Wildlife Federation {(NWF} challenged FEMA’s failure to consult over the impacts of
the NFIP on federally protected salmon. In this case, similar to the Key Deer case in south Florida, the
judge found that FEMA has discretion to set the land use control criteria when creating the factors used
in the CRS program. The court also said that with respect to FEMA’s mapping function, FEMA has the
discretion to not authorize placing fill material in floodplains. Compared to the Key Deer, this case went
further and the judge ruled that FEMA has no discretion when issuing flood insurance, and therefore

116 U.S.C. § 1536(a)(2).

2 gl While the FWS is responsible for most species, NMFS has authority over certain marine species.
316 U.S.C. § 1536(b)(3)(A).

416 U.S.C. § 1536(b)}(3){A).

5 Key Deer v. Paulison, 522 F.3d 1133, 1139 (11 Cir. 2008).

8 jd. at 1140,

7id. at 1142-43.
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held that FEMA does not have to consult with NMFS concerning the actual issuance of flood insurance.®
This is of particular interest because the basic purpose of the NFIP is the issuance of flood insurance, but
contrasted with CRS and mapping, Congress gave FEMA no discretion on the issuance of flood insurance.

In response to these court cases and others, FEMA has consuited with the Service concerning the impact
of the NFIP on specific species.

Oregon Case

In 2010, FEMA settled a lawsuit by, among other things, agreeing to consult with the NMFS over its
implementation of the NFIP in Oregon {including 260 cities, towns and counties). The outcome of the
consuitation is a BiOp that the NMFS finalized on April 14, 2016 {hereinafter the NMFS’ BiOp). The BiOp
concludes that FEMA’s implementation of the NFIP in Oregon “is likely to jeopardize the continued
existence of 16 ESA-listed anadromous fish species and Southern. Resident killer whales, and it will result
in the destruction or adverse modification of designated or proposed critical habitat for the 16
anadromous fish species.”®

Under NMFS’ BiOp, FEMA and the NFIP participating communities in Oregon face two unmanageable
options: (1) immediately suspend “all NFIP related activities,” including halting the issuance of any new
building permits for projects occurring within SFHA, % or (2) agree to fully implement NMFS's proscribed
modifications to the NFIP program {requiring FEMA to undertake a series of federal rulemakings).

State and local governments in Oregon will also need to establish new permitting and mitigation
requirements to restrict future fand development and construction activities in and around areas
described and mapped by FEMA as “riparian buffer zones.”** The BiOp will require changes to FEMA’s
floodplain mapping program, and the manner in which communities demonstrate full compliance with
the National Flood insurance Act {NFiA), and by implication the ESA. While requirements under NMFS's
BiOp would require FEMA to amend existing NFIP regulations, FEMA has until January 1, 2021 to
complete alt necessary rulemakings under the NFIP.*

Future land development and construction activities occurring within current SFHA will need to comply
with numerous requirements, including:

» Demonstrating the proposed development or construction will achieve a “no net loss of natural
floodplain functions.”

8 National Wildlife Federation v. FEMA, 345 F. Supp. 2d 1151, 1173-74 (W.D, Wa. 2004), see also Coalition for o Sustainable
Deltav. FEMA, 812 F.5upp.2d 1089 (E.D. Cal. 2031},

? Letter from William Stelle, Ir., Regional Administrator, NMFS West Coast Region to Mark Eberlein, U.S. Department of
Homeland Security, FEMA Region X {April 14, 2018), http://www.westcoast.fisheries.noaa.gov/
publications/habitat/2016_04-14_fema_nfip_nwr-2011-3197.pdf.

1045, Department of Homeland Security, Federal Emergency Management Agency Region X. Letter to all NFIP communities
within the State of Oregon. June 13, 2016,

#14.5. National Marine Fisheries Service. Endangered Species Act (ESA) Section 7{a)(2) leopardy and Destruction or Adverse
Maodification of Critical Habitat Biological Opinion and Section 7{a}(2) “Not Likely toAdversely Affect” Determination for the
Implementution of the National Flood insurance Program in the State of Oregon. April 14, 2016. Page 279. Retrieved on
September 16, 2016. http://www.westcoast.fisheries.noaa.gov/publications/habitat/2016_04-14_fema_nfip_nwr-2011-
3197.pdf.

R id. page 286.
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e Requiring NFIP participating communities to establish mandatory mitigation programs for new
land development or building activities within SFHA and require developers to undergo a
separate pre-construction permit review process that include mitigation requirements such as:

o 2to 1 offset requirement for activities NMFS finds results in lost flood storage,

o 3to 1 offset requirement for activities that remove trees (exceeding 6 inches in
diameter), and

o Requires developers/builders to offset any increase impervious surfaces (roads,
sidewalks, roofs} by removing existing impervious surfaces within SFHAs.

13

* Mandating national changes in FEMA’s floodplain mapping program.

The NMFS believes that the very existence of the NFIP encourages future development in and around
the SFHA. Floodplains are important ecological and environmental areas for aquatic species, like saimon,
that are protected by the government under ESA. However admirable it may be to conserve floodplains
to protect endangered species, it is not the role of the NFIP,

However, FEMA has already issued public statements stating that it intends to fully comply with all the
requirements within the NMFS's final BiOp. Failure by FEMA to comply with all mandatory
requirements identified by the NMFS in the BiOp could result in FEMA being sued for violating the ESA,

Effect on Development

Given Oregon’s history of progressive land management decisions, the problems raised by the
imposition of the BiOp in Oregon bring into focus an additional layer of concern for the development
community. State and local land management decisions, including the adoption of urban growth
boundaries and requirements for long-term land supplies, have already put Oregon at the forefront of
land protection efforts.

The irony of the situation is that states such as Oregon or California, and many others, have invested
tirne and money in land use planning, infrastructure development and economic revitalization. If the
BiOp is required nationwide, it could undermine those efforts. Participation in the NFIP program and the
adoption of the minimum floodplain requirements does not preclude communities from aiso being
subject to separate state laws governing policies such as zoning, planning or takings.

For example, under Measure 49, any state or local government entity in Oregon that enacts a land use
regulation that restricts certain property uses must provide compensation to the property owner for the
difference in value of the property. Local governments, whose participation in the NFIP at the
community level is not mandatory, may soon face a challenging dilemma when claims begin to be filed
under Measure 49. The terms of the BiOp will result in large areas of land that can no longer be
developed which impact the value of that land, and due to the measure, local governments are held
accountable for the difference in cost. Many communities will be unable to afford that cost, and may be
forced to consider dropping out of the NFIP. However, because of the mandatory requirements for a
mortgage holder in the SFHAs to purchase flood insurance, dropping out of the NFIP could result in

314, page 279.
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many constituents defaulting on their mortgage if they cannot afford the high rates for private flood
insurance or if it is not available to them. This places communities in a lose-lose situation.

Metropolitan regions covered under one of Oregon’s urban growth boundary (UGB} areas must
coordinate among affected local governments to account for long range urban population that is
consistent with a 20-year population forecast under Oregon’s statewide planning goals and guidelines. If
implementation of the BiOp removes land from the UGB, given its inclusion of high hazard areas, then
other land previously protected from being developed must be brought into the UGB to meet the
minimum long-term land supply requirement.

The NFMS's BiOp would require local governments in Oregon to change their existing local land use
policies. This means that any new housing development occurring within areas mapped as SFHA must
have lower density levels to perverse floodplain functions.™ The NMFS’s mandate to local governments
in Oregon to reduce housing unit density within UGB areas mapped as SFHA goes completely against
Oregon’s UGB approach.

The NMFS's does attempt to provide some flexibility by allowing these jurisdictions to develop their own
reduced density standards. However, the NMFS determines those lower density standards are
equivalent to the NMFS’s proposed standard under the BiOp.*> Thus, the NFMS recommends Qregon
jurisdictions with UGBs require that all new development located within SFHA adopt an approach called
“cluster development or open space zoning.”*® The NMFS defines “cluster development or open space
zoning” as;

alternative site planning technique that concentrates dwelling units in a compact area to
reserve undeveloped space elsewhere on the site. In this technique, lot size, setbacks,
and frontage distances are minimized to allow for open space. The basic principle of
cluster development is to group new homes onto part of the development parcel, so that
the remainder can be preserved as unbuilt open space.”’

Some might misinterpret the NMFS’s definition of “cluster development/open space zoning” as being
completely compatible with the concept of future development within UGBs by concentrating future
development into a smail area. However, application of the NFMS's definition would create significant
implementation problems for local governments, developers and builders alike. By requiring UGB
communities to reduce housing density to maximize open space, even if those areas located within UGB
areas slated for higher density, the result will be a reduction of future housing units.® At the very least,
communities with UGBs will need guidance from the NMFS and/or FEMA explaining how they can
achieve both lower density in the floodplain to protect salmon habitat and still meet future housing
demand as required by the UGB.

While these policies may seem specific to Qregon, the underlying principles of land use planning,
infrastructure management and capital facilities maintenance, are not. The federal government is
unable to take into account all of the numerous local and state regulations that could negatively affect

1d. pg. 289,
544, pg. 290.
18 1d. pg. 290,
7 1d. pg. 279.
1844, pg. 279,
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communities if misunderstood or attempted to circumvent. The NFIP has traditionally worked with state
and local governments to prevent these types of problems, but moving forward with policy changes
such as required under the NMFS' BiOp are undoing Congress’s thoughtful work.

Duplicative Requirements

Regardiess of whether provisions within the NFIP are subject to the ESA’s Section 7 consultation, many
builders’ lawful land development and construction activities must already go through the Section 7
consultation process.

The ESA Section 7 consultation process is the most sweeping and powerful regulatory program under
the statute. Under Section 7, the Service has the authority to prohibit land development and
construction activities if it determines it could jeopardize the continued existence of an endangered
species or could potentially destroy or adversely modify designated critical habitat for endangered
species.”® For home builders, the Section 7 consultation process is triggered because land development
projects often need a federal permit in order to proceed.

According to the Services’ permitting data, they conducted nearly 90,000 informal and formai
consultations from 2008-2015.2° Nearly two thirds of all 90,000 Section 7 consultations conducted by
the Service were for land development or construction activities that required a federal permit —
typically a wetlands permit under the Clean Water Act (CWA) Section 404. This data demonstrates how
the majority of private residential land development or construction activities require a federal wetlands
permit and are aiready fully regulated by the Service to ensure the protection of endangered species,
regardless of whether or not the NFIP is subject to ESA.

Because many builders already go through this process due to wetlands permitting, it is duplicative to
fayer on an additional ESA consultation at the program level through the NFIP,

Intent of NFIP

The NFIP’s purpose is not to protect endangered species. FEMA has correctly pointed out that under the
NFIA Congress did not give the Agency land use authority. FEMA further stated that if "Congress
intended to prohibit development, it could have prohibited all federal assistance to federally-backed
loans for the acquisition or construction in the floodplain, instead of merely requiring a structure to be
covered by flood insurance."? FEMA correctly emphasizes Congress's original intent under NFIA, to
ensure that all structures built within a floodplain meet higher construction standards and obtain and
maintain insurance coverage. The NFIP's intent is not to prohibit communities from obtaining the
housing they need.

 Statutory provisions of the ESA’s Section 7 consultation program are found at 16 U.S.C. §1536{a}{1){2) while the regulatory
requirements are located at 50 C.F.R. §402.02.

2 Source FWS’s Section 7 consultation database called Tracking and Integrated Logging System (TAILS}.

% {etrer from Mark Carey, Director, FEMA Mitigation Division to Kim Kratz, PhD., NMFS Asst Regional Administrator, West
Coast Region {Jan. 14, 2015); Letter from Mark Carey, Director, FEMA Mitigation Division to Kim Kratz, PhD., NMFS Ass’t
Regional Administrator, West Coast Region {Jun. 3, 2015).
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FEMA'’s Floodplain Mapping Program

Congress directed FEMA to “identify and publish information with respect to ali floodplain areas...within
five years following August 1, 1968.”%% In addition, FEMA must review and update these maps every five
vears® and correct and update these maps, if information is provided to FEMA proving that the existing
map is incorrect.”*

The maps are based solely on technical evaluation of the base flood elevation. if FEMA determines that
an area is at or below the BFE, FEMA must designate that area as the SFHA. FEMA is fundamentally
drawing a line on a map and it cannot draw that line simply to benefit endangered species.

Under the terms of the NMFS’s BiOp, however, the Service will require FEMA to cease processing
requests from landowners and local governments for revisions to existing floodplain maps under the
NFIP’s letters of map revision process (LOMR) unless the landowner or the local government can
demonstrate to FEMA’s satisfaction that all potential impacts to an endangered species or the floodplain
function has been fully mitigated. Specifically, the Service has required FEMA to stop processing LOMR-F
requests as of last week (September 13, 2016) unless the landowner can demonstrate all potential
impacts to endangered species have been fully mitigated.?

The purpose of this new requirement appears to expand the ESA’s current Section 7 consultation
obligation to include exclusively private actions by landowners by requiring them to first provide proof
from the Service that they are complying with ail the provisions of the ESA before submitting any
floodplain map revision requests of FEMA.%®

The result will be to add significant time and expense for private landowners or local governments
seeking revisions to an existing FIRM by requiring all landowners to first complete the complicated and
‘expensive ESA Section 7 consultation process or Section 10 incidental take permit process (ITP). While
the Service’s Section 7 consultation process can take between two months to four and half months to
complete, the Section 10 iTP typicaily takes landowners over two years to complete.

NAHB views this as an inappropriate expansion of FEMA's authority since FEMA does not authorize or
approve the construction of structures or the placement of fill in or around ficodplains. FEMA also does
not determine what mitigation, if any, is required for the construction of building or placement of fill.
FEMA's role is to ensure that the information depicted on FIRMs are accurate and scientifically sound. It
is not FEMA's role under the LOMR process to determine what ievel of mitigation should be required to
offset presumed impacts to endangered species.

Another significant change to the NFIP’s floodplain mapping program is the requirement under NMFS’s
BiOp that FEMA delineates “Zone £” areas on FIRMs for all riverine areas nationwide. Under FEMA’s

242 U.S.C. § 4101{a).

B42U.5.C. §4101(e).

242 Y.S.C. § 4101(f).

25 1.5, National Marine Fisherles Service. Endangered Species Act (ESA) Section 7{a){2) Jeopardy and Destruction or Adverse
Madification of Critical Habitat Biological Opinion and Section 7{a}{2} “Not Likely toAdversely Affect” Determination for the
Implementation of the Nationai Flood Insurance Program in the State of Oregon. April 14, 2016. Page 280. Retrieved on
September 16, 2016. http://www.westcoast fisheries.noaa.gov/publications/habitat/2016_04-14_fema_nfip_nwr-2011-
3197.pdf.

2 4d. pg. 280
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existing floodplain mapping classification regulations, Zone E means areas of special flood-related
erosion hazards.?” Currently, FEMA determines mapping zones depending on the types of flooding
which take into account hydrologic, topographic, geologic and climatologic variability. To accurately
reflect this information in new and updated FIRMs requires extensive engineering research, flood
studies and incorporates extensive consultation with local communities which is not currently
accounted for in the BiOp.

The BiOp presupposes a mapping outcome that would otherwise be determined by FEMA, the expert
agency, through an established process that includes steps mandated by both regulation and statute.?®
Included in this process is an extensive engineering study as well as consultation with the community
and stakeholders impacted by any potential remapping of the area. This will require massive changes to
the national mapping program and undermines the intent of actions taken by Congress under the
Homeowner Flood insurance Affordability Act (HFIAA) and the Biggert-Waters Flood insurance Reform
Act (BW-12).

Thus, since FEMA’s maps are based solely on technical information, Congress should consider whether
FEMA has the discretion to take into account endangered species concerns when undertaking its

mapping duties.

FEMA’s minimum eligibility criteria

The NFIP authorizes FEMA to conduct studies and investigations concerning the “adequacy of State and
locat measures in flood-prone areas as to land management and use, flood control, flood zoning, and
flood damage prevention....”” Based on those studies and investigations, Congress provided FEMA with
authority to develop the minimum criteria that communities must meet to be eligible to participate in
the NFIP.%

One of the significant changes under the NMFS’s BiOp would restrict the subdivision of existing lots
within the SFHA. Specifically, the NMFS provides:

FEMA should allow no division of parcels that would create lots smaller than 5 acres within
special hazard areas. This restriction on the size of lots limits the total number of lots and
thus prevents densification of floodplain development, thereby restricting the number of
future structures likely to be exposed to flood related hazards, and maintaining land to
accommodate flood functions and processes.!

27 44 CER. 64.3(a)1).

44 CF.R. 60,3

242 U.S.C. § 4102{a).

42 U.S.C. §4102(¢).

3 1.8, National Marine Fisheries Service. Endangered Species Act (ESA) Section 7{a){2} Jeopardy and Destruction or Adverse
Modification of Critical Habitat Biological Opinion and Section 7{a}{2} “Not Likely toAdversely Affect” Determination for the
Implementation of the National Flood tnsurance Program in the State of Oregon. April 14, 2016. Page 328. Retrieved on
September 16, 2016. http://www.westcoast.fisheries.noaa.gov/publications/habitat/2016_04-14_fema_nfip_nwr-2011-
3197 pdf.
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Restricting development to 5-acre lots wiil have a pronounced impact on home building. According to
the Census Bureau, the average lot size in the Pacific Division® is .15 acres.® Using this data, the NMFS
is requiring lots in the flood plain to be 33 times larger than the average lot. Furthermore, requiring
large lots, in combination with the urban growth boundary, will cause ot prices and home prices to
increase—thereby significantly curbing the development of affordable housing.

Similarly, the NMFS is restricting “the footprint of new structures to 10% or less of total lot size for both
residential and commercial development....”3* Again, such a restriction will have an enormous impact on
home building. Assume that existing lots in the area are (based on the Census Data) .15 acres, or 6,525
square feet. NFMS's restriction limits the size of the home to 652 square feet if single-story, or 1,305
square feet for a two-story home. According to U.S. Census/HUD survey data for 2015, the average size
of a single-family home in the United States is approximately 2,500 square feet.* Drastically reducing
the size of homes is not only a far reach from the goals of the NFIP, but it dramatically impacts growth in
communities where families want to live.

The NMFS is regulating development on both new lots, and previously platted lots. It is undisputed that
“zoning laws and their provisions...are peculiarly within the province of state and local legislative
authorities,” not regulated by Congress.* By developing the Oregon BiOp, the NMFS is trampling over
state and local governments authorities.

Furthermore, for the homebuilding industry in Oregon, perhaps one the most significant impacts
resulting from the NMFS’s required changes to the NFIP is found under element 2 of the interim
measures. The NMFS seeks to have FEMA significantly change the existing minimum eligibility criteria
for communities seeking to be enrolied under the NFIP.%

Under this measure, FEMA would have to require all NFIP communities to establish mandatory
floodplain mitigation requirements for new development located within a SFHA as well as establish so-
called “riparian buffer zones” (RBZ) across all perennial or intermittent streams where there would be a
complete prohibition on any future land development or new construction.® These RBZ buffers would

* plaska, California, Hawaii, Oregon, and Washington

33 Siniavskaia, Natalia “Lots in 2015 are Smallest on Record” {7/11/2016) http://eyeonhousing.org/2016/07/lots-in-2015-are-
smallest-on-record/.

341).5. National Marine Fisheries Service. Endangered Species Act (ESA) Section 7{a){2} Jeopardy and Destruction or Adverse
Modification of Critical Habitat Biological Opinion and Section 7{a){2} “Not Likely toAdversely Affect” Determination for the
Impl jon of the National Fiood insurance Progrom in the State of Oregon. April 14, 2016. Page 289. Retrieved on
September 16, 2016. http://www.westcoast fisheries.noaa.gov/publications/habitat/2016_04-14_fema_nfip_nwr-2011-
3197.pdf.

* Dietz, Robert “New Single-Family Home Size Declining” (8/16/2016} http://eyeonhousing.org/2016/08/new-single-family-
home-size-declining/.

3 Warth v. Seldin, 422 U.S. 490, 508, n. 18 (1975); see also Hess v. Port Authority Trans—Hudson Corporation, 513 U.S. 30, 44
{1994} {“[Rlegulation of land use [is] a function traditionally performed by local governments”); FERC v. Mississippi, 456 U.5.
742, 768, n. 30, 102 5.Ct, 2126, 2142, n. 30, 72 L.Ed.2d 532 (1982) (“{R]egulation of land use is perhaps the quintessential state
activity”).

37 44 C.F.R. §60.

38 1.5, National Marine Fisheries Service. Endangered Species Act (ESA) Section 7{a){2) Jeopardy and Destruction or Adverse
Modification of Critical Hubitat Biological Opinion and Section 7{a){2) “Not Likely toAdversely Affect” Determination for the
implementation of the National Flood Insurance Program in the State of Oregon. April 14, 2016. Page 279. Retrieved on
September 16, 2016. hitp://www.westcoast. fisheries.noaa.gov/publications/habitat/2016_04-14_fema_nfip_nwr-2011-
3197.pdf.
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extend 170 feet horizontally from the “ordinary high water mark” {OHWM) of any perennially or
intermittent streams. Within these RBZs future development would be significantly restricted.

Residential development routinely needs to cross streams (perennial or intermittent) to access roads,
ufility lines, stormwater and or sewer lines, and to engage in various other forms of infrastructure
needed to support residential subdivisions. The requirement to avoid ali future residential development
impacts within any areas defined by FEMA in these RBZs will significantly reduce housing production in
Oregon.

The NMFS’s requirement under the BiOp element 2 says all NFIP participating governments in Oregon
must create a mandatory floodpiain mitigation. This is akin to the existing federal wetlands mitigation
program where developers and builders whose otherwise lawful land development or construction
activities impact a “waters of the U.S.,” must mitigate any unavoidable impacts to wetlands from
federally approved wetiand mitigation banks.*

However, under NFMS’s mandatory floodplain mitigation proposal, developers and builders must
mitigate for any removal of vegetation or increase in impervious surface {e.g., roofs, driveways,
sidewalks, etc.) that result from new land development or construction activities within SFHA areas.
Developers and builders wouid be required to achieve specific offset ratios {e.g., ranging between 2:1 to
3:1) for any increase in impervious surface {e.g., new buildings, sidewalks, roofs, etc.) or removal of
existing vegetation within SFHA areas.

Furthermore, the NMFS's floodplain mitigation requirement stipulates that developers and builders
seeking to build within the SFHA areas must first remove an equal amount of existing impervious
surface. Presumably developers and builders seeking to build within a SFHA in Oregon would first need
to purchase and retrofit existing structures or existing infrastructure with pervious building materials.
Given that most building activity in Oregon takes place within UGBSs, the cost to developers and builders
to purchase floodplain credits and or retrofit existing buildings or infrastructure will be cost prohibitive.

Unlike the existing federal wetlands mitigation program run by the U.S. Army Corps of Engineers and
U.S. Environmental Protection Agency, the NMFS’s requirement that all NFIP participating communities
in Oregon create these floodplain mitigation program lacks the necessary clarity to understand how
precisely developers, builders and local governments will comply. For example, will floodplain mitigation
be achieved via mitigation banks or fee in fieu of programs? Or will the permittee be responsible? What
happens in situations where no floodplain credits are available for developers and builders to acquire?
These and many other implementation and administrative questions must be clarified by the NFMS or
FEMA before any such floodplain mitigation requirement can be enacted.

As an example, we can contrast the eligibility requirements of the NFIP with Congress’s authorization for
states to operate the Clean Water Act’s NPDES*® permitting program. Under the CWA, the EPA issues
NPDES permits unless the state has submitted its own program to the EPA for review and EPA has
approved such program. The EPA must approve the state’s program unless it determines that the state’s
program fails to satisfy nine criteria.

3233 CFR §§ 332,1 - 332.8 & 40 CFR §§ 230.91 - 230,98,
0 National Pollutant Discharge Elimination System (NPDES).
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In National Association of Home Builders v. Defenders of Wildlife, Arizona sought to administer the
NPDES program in the state.** Defenders of Wildlife argued that EPA and FEMA must consult under ESA
Section 7. The Supreme Court explained that “[bly its terms, the [CWA’s] statutory language is
mandatory and the list exclusive; if the nine specified criteria are satisfied, the EPA does not have the
discretion to deny a transfer application.”*? The Court reasoned that if the EPA were to add ESA
considerations into its approval, it would improperly be adding a tenth criteria to Congress’s exclusive
list.** The Court approved of the FWS’s regulations, which only require consultation when an agency
takes a discretionary action, and held that the EPA and the FWS did not have to consult over the EPA’s
approval of Arizona’s program.*

As proof from this example, NAHB urges Congress, during the NFIP reauthorization, to limit future
applicability of the ESA’s Section 7 consultation requirement. Congress can clarify whether key statutory
provisions of the existing NFIP {i.e. mapping and minimum eligibility criteria} are in fact subject to the
ESA’s Section 7 consultation.

Conclusion

1 would like to thank the Chairman and the Committee for the opportunity to testify today. The cost due
to duplicative regulations have significant negative impacts on the housing market. This is of particular
concern in the affordable housing sector where relatively small price increases can have an immediate
impact on low- and moderate-income home buyers. Analysis done by NAHB illustrates that a $1,000
increase in home prices leads to pricing out slightly more than 206,000 individuals from a home
purchase.*® Low- to mid-income buyers are more susceptible to being priced out of the market, and
those who are on the verge of qualifying for a new home will not be able to afford the purchase.

The concern intensifies with the discussion of affordable flood insurance. Home buyers should not be
subject to increases in cost due to a regulation that not only conflicts with state and local interests, but
was not the intent of the original program.

The result of the numerous court rulings against FEMA s unsustainable. We face a situation where the
underlying insurance policy is non-discretionary, but the supporting components (e.g. mapping,
minimum eligibility criteria and CRS) are subject to consuitation requirements. NAHB believes that if the
supporting components of the NFIP were deemed non-discretionary, the courts would reconsider the
ESA requirements.

NAHB urges Congress to use both its oversight authority, and take the opportunity during the upcoming
reauthorization of the NFIP, to ensure the potential negative ramifications of the BiOp do not neediessly
harm communities and housing affordability. It is necessary to retain the NFIP’s original intent and focus
solely on the protection of homes and communities from fiooding.

41551 U.S. 664 (2007},

“2 Id. at 661.

43 1d. at 663.

4 id. at 665-67.

45 http://www.nahb.org/generic.aspx?genericContentiD=161065&channellD=311.
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Kare Brown
Governor

June 17, 2016
W. Craig Fugate
Administrator
U.S. Department of Homeland Security/FEMA
500 C Street. SW
Washington D.C. 20472
Subject: Response to Federal Emergency Management Agency (FEMA) Jupe 13, 2016,

notice to local governments regarding FEMA's implementation of the Reasonable
and Prudent Alternative arising from National Marine Fisheries Service (NMFS)
Biological Opinion

Dear Mr. Fugate:

On June 15, 2016. FEMA forwarded to the Department of Land Conservation and Development
(DLCD) a copy of FEMA's June 13, 20186, letter to National Flood Insurance Program (NFIP)
conmmmunities in Oregon. The letier is required by the NMFS Biological Opinion and Reasonable
and Prudent Alternative (RPA) to provide notice of the outcome of the Endangered Species Act
(ESA) consultation between FEMA and NMFS.

The State was taken aback by the letier’s poor attempt to communicate with local governments
on what is required of thern at this time, and what is not required. I request that FEMA avoid
undue burdens and premature punitive actions on local governments and Oregon communities by
providing clear information to local governments and greater procedural input into the guidelines
and standards 1o be developed by FEMA over the course of the coming vears.

I was also disappointed in the tone of the letter and its inconsistent, confusing and erroneous
messages. For example. | am deeply concerned that the letter implies local governments are
reguired to take actions in direct response to the RPA. The RPA does not apply directly to NFIP
communities, The RPA states that *... the locus of accountability for these ESA duties rests
upon FEMA.™ The letter also inappropriately threatens enforcement actions before FEMA has
even developed an implementation plan.

The Jetter indicates an alarming abdication of FEMA’s responsibilities as the implementing
agency for the NFIP. FEMA determines how to interpret and implement the RPA. Oregon
expects the federal government to be a parmer with the State, local and tribal governments in
implementing federal programs. I call on FEMA to work closely with local communities, tribal

254 STATE CAPITOL, SALEM OR 27301-4047 (S03) 378-3111 FAX {(503) 378-8370
WWW.GOVERNOR. OREGON.GOV
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W. Craig Fugate
June 17, 2016
Page Two

governments, state agencies and stakeholders in FEMA's development of standards and
guidelines that protect endangered salmon and steelhead, and the economic vitality of our
communities.

The Department of Land Conservation and Development has scheduled several meetings around
the State at FEMA s reguest. FEMA Region X previously indicated the iment of these meetings
is 1o gather local community inpu o inform FEMA's development of an RPA implementation
plan. It is critical that FEMA engage local communities, tribal governments and the State to
inform FEMA "< implementarion of the RPA.

Oregon will continue 10 advocate strongly for local communities, and for actions that benefit
healthy salmon and steelhead habitat consistent with Oregon’s land use program. Oregon looks
forward to working with FEMA on a collaborative process to ensure that revised floodplain
management standards meer multiple social, economic and environmental needs.

Sincegely.

T
L, M A R
I 4, EAY
Sadile

Govemnor Kate Brown

KB:a
[l

Roy Wright, Associaie Administraior

Micbael Grimm. Assistant Adminisrator Mivigation
Kenneth Murph:. Region X Administrator

Will Srefte. NOAA Wes Coast Ragional Administrator
Mark Carey, FEMA Region X Mitigation Division Dirsctor
Kim Kratz. Nationai Mariez Fisheries Sarvice

Oregor Congressional Delegation

Senate President FPerer Courmey

House Speaker Tina Koteh

Senate Repubiican Leader Ted Ferriolt

House Republican Leader Mike McLane

Richard Whitman. Narural Resource Policy Direcior

Jire Rue. Deparmment of Land Conservation and Deveiopment
Mike McAsthur. Associavion of Oregon Counties

Mike McCauley. Leagos of Oregor. Cities
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PLEASE RESPOND TO:
[ 2934 Ravauan Houss OFace BUILOING
WasKINGTON, OC 205153704
1202) 2256416

PETER A. DeFAZIO
47: DiSTRICY, OREGON

TRANSPORTATION AND
INFRASTAUCTURE 7 ) 405 EAST 8T AvaNug, #2030
Rankmig Memogn N E‘;g:nﬁgi:gf‘
18000448603
: ] 125 CenTRAL AvEnuE, #350
Congress of the United States ey
THouge of Representatives O T ™
1541} 4402623
Ju.ne 28, 2016 a defazio house.gov
Mr. Will Stelle
Administrator, West Coast Region
National Marine Fisheries Service
7600 Sand Point Way NE, Bldg 1
Seattle, WA 98115-0070
Dear Mr. Stelle:

1 am writing to convey my objections to the Reasonable and Prudent Akernarive (RPA}
issued by the National Marine Fisheries Service (NMFES) as part of its April 2016 Biological Opinion
(BiOp) regarding the Federal Emergency Management Agency’s (FEMA) implementation of the
National Flood Insurance Program (NFIF) in Oregon. The RPA demonstrates a fundamental
misunderstanding of the purpose of the NFIP and its impact on private floodplain development.
Private floodplain development is not attributable to, or caused by, FEMA's implementation of the
NFIP and, a5 such, it should not be treated as federal action subject to Section 7 consultation
requi under the End, d Species Act (ESA).

The NFIP was first created because Congress found that it was uneconomical for the private
insurance industry alone to make flood insurance reasonably available to those in need of flood
insurance protection. ‘The intent of the program was to reduce future flood darnage to structures
through community developed floodplain management ordinances (guided by FEMA floodplain
mapping) and provide protection for property owners against potential losses through an insurance
mechanism that requires a premium to be paid for the protection, Community participation in the
NEIP is volurtary. It is based on an agreement by'a community to adopt a floodplain map
identifying flood-prone areas, and to subsequently institute floodplain regulations for those flood-
prone areas. In retum, the federal government agrees to provide primary flood insurance to
individuals and businesses within the community. In order for an individual to participate in the
NFIP, the community must have opted into the NFIP, meaning the community must have adopted
maps and floodplain ordinances for the area in which the individual resides.

) This process is consistent with a State’s authority to determine Jand use. A State may
delegate its land use jurisdiction to a local government or other political authority, as it has done in
Oregon. In Oregon, the State and local communities have public notice and comment procedures
that must be followed when proposing land use ordinances or regulations. Nothing in the NFIP pre-
empts a state’s, or local government’s, authority to determine how lands within its jurisdiction

1
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should be used. Nothing in the NFIP grants FEMA regulatory authority over land use, and NMFS
cannot use the guise of the ESA to expand FEMA's jurisdiction under the NFIP into federal land

use regulation.

In addition to my overall disagreement with NMFS regarding whether Section 7 of the ESA.
should even apply to private development, I have a number of specific concerns about the RPA
NMFS developed 10 achieve ESA compliance. Specifically, RPA Element 2 sets forth interim
measutes FEMA must impose on local communities to substantially limit the types of development
allowed in the Riparian Buffer Zone (RBZ) to specified activities (e.g., water dependent activities,
habitat restoration activities, activities that benefit species or babitat). The RPA prescribes 2a RBZ
measured 170 feet horizontally from the ordinary high water mark of certain streams and does not
explicitly limit the RBZ to the floodplain, meaning that land outside the actual floodplain could be

impacted,

1 have already heard that the RBZ provision will have a severe impact on the timber and
agricultural industries in Oregon because the BiOp explicitly expands the definition of
“development” to include “removal of vegetation or other alteration of natural site characteristics
{including any remnant narural characteristics existing in a degraded site)”. The Federal government
owns about 60% of Oregon's forestland, yet it is the 35% of Oregon's privately owned forests that
accounts for 76% of the state’s timber harvest. Meanwhile, Oregon forestland owners must adhere
1o some of the strictest environmental standards in the country through compliance with the
Oregon Forest Practices Act, NMFS’s overreach to restrict forest practices further through an
irrational RBZ will hurt an industry that is vital to the livelihood of thousands of Otegonians.

All RPA requirements should be based on the best available science, and that science should
be incorporated as part of the Biological Opinion. As the 170-foot RBZ illustrates, Element 2
imposes arbitrary and prescriptive mitigation requirements of natural floodplain functions. There is
lirtle, if any, scientific/ factual justification for the specific mitigation measures required by NMFS.

‘The interim measures in Element 2 also require FEMA 1o recommend that the State
prioritize floodplain development buyouts based on the presence of high priority salmonid
populations, rather than prioritizing buyouts that reduce the risk of losses ro life and property, which
is the mission and purpose of the NFIP.

RPA Elernent 3 requires FEMA 1o use best available science when mapping. However,
NMEFS also requires FEMA 1o use specific mapping requirements and protocols, regardless of the
appropriateness of the required mapping methods for the areas being mapped or whether use of
these costly measures would result in a significantly more accurate map.

Under Element 3, FEMA is effectively being required to expand the Special Flood Hazard
Area on flood maps to include future conditions, which means that additional property owners of
buildings in these areas will be required to meet NFIP requirements and purchase flood insurance.
Furthermore, as discussed below, Element 4 will substantially reduce or restrict the amount and type
of development that may occur in 2 High Hazard Area.

2
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RPA Element 3 requires FEMA to anticipate climate change and land use changes caused by
increased population growth and depict these areas on flood maps as Area of Future Conditions
Flood Hazard. The Biggert-Waters Flood Insurance Reform Act of 2012 authorized the Technical
Mapping Advisory Commitree {TMAQ) to make recommendations to FEMA with respect to
mapping or revising maps to accommodate for these activities. This effort is already underway.
Requiring FEMA. to map future conditions, and providing specific details about how this should be
done, is contrary to, and undermines, Congress’ explicit direction under Biggen- Waters to establish
a process for how mapping standards and procedures will be developed for furare FEMA flood
maps. It is completely inappropriate for NMFS to dictate to FEMA incorporation of specific climate
and population changes where the science may be inconclusive. Furthermore, NOAA can utilize its
seat on the TMAC to make sound scientific recommendations that address these potential future
conditions. '

RPA Element 4 requires FEMA to revise its regulations to incorporate an ESA performance
standard into the regulatory floodplain management criteria. By requiring FEMA to impose these
RPA requirements through regulation, instead of through guidance as they did in Washington State,
NMEFS is taking 2 one size fits all approach that will have nationwide application. Additionally, any
other RPA-requited changes that require ralemaking will also be applied to all NFIP participating
communities, not just Oregon communities.

Element 4 also imposes restrictive land use and development standards once flood risks are
mapped by prohibiting almost all new development and substantial improvements in high hazard
areas. Similarly, RPA Element 4B (ii)’s prohibition on redrawing the floodway to accommuodate new
development is effectively a protubition on development in the floodway without regard to its
effects on species or habitat. Such blanket prohibitions are not only outside FEMA’s authority, but
they are imposed arbitrarily, without any assessment of whether the specific prohibited floodplain
development would actually cause adverse effects to ESA-listed species or habitat,

Along the Oregon Coast, most of the areas that are desirable for economic opportunities
due to access to transportation corridoss also tend to be areas that fall within the 100-year
floodplain, These historic working waterfronts are the lifeline for communities that routinely lag
behind the economic growth of the rest of the state. Stripping away development opportunities,
through a one-size-fits-all approach, will destroy coastal economies.

Furthermore, requiring FEMA to develop standards governing the creation of new
development parcels, disallowing partitioning of Jand to create new parcels, developing standards
goveming the minimum permissible size of new development parcels, and limiting the footprint of
new structures to 10% or less of total lot size, and other stringent requirements, exceeds FEMA’s
authority. FEMA is not a land use regulatory agency and has no authority over privately funded
development on private lands by private developers. FEMA has no authority to issue or deny
floodplain development permits, nor does it have authority to establish the terms and conditions
attached to such permits.
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NMES indicates that the intent of the RPA is “to provide an alternative to the proposed
action that can be implemented consistent with the scope of the Federal agency’s legal authority and
jurisdiction, that is economically and technologically feasible, and that will avoid jeopardy and
adverse modification.” The RPA does not meet NMFS's intended purpose. As described above,
FEMA does not have the legal authority to carry out several of the proposed actions. Many of the
recommendations are rot economically or technologically feasible in Oregon. In fact, the RPA will
have severe detrimental economic effects in Oregon by restricting development as well as
agricultural and timber industry activities. There are workable ways 1o protect endangered species
and their habitat without cutting off Oregonian’s livelihood. Fad NMEFS reached out to the State,
local communities, and interested stakeholders to develop the RPA, recommendations that
accomplish the intention of the RPA. could have been developed. Instead, NMFS developed the
RPA in a vacuum, and, as a result, I do not believe it will accomplish the intended purpose.

Sincerely,

(ol

Member of Codgress
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~ Congress of the United States
TWashington, B 20515

June 28,2016

W. Craig Fugate
Administrator

Federal Emergency Management Agency
500 C Street S, W.

Washington, D.C. 20472

Dear Administrator Fugate:

In Oregon, 271 communities depend on the National Flood Insurance Program (NFIP) o
provide flood insurance, The many waterways that contribute to Oregon’s natural beauty and
robust economy also make our state prone to flooding. Given the reach and importance of the
NFIP in Oregon, it is essential that it is administered with the utmost transparency and clarity. We
are deeply concerned about recent steps FEMA has taken to implement the Reasonable and Prudent
Alternative (RPA) in the National Marine Fisheries Service (NMFS) Biological Opinion on changes
w NFIP.

On June 13, 2016 FEMA Region X sent letters to National Flood Insurance Program
(NFIP) communities in Oregon addressing changes to Oregon's NFIP structure that would be
occurring over the next four and half years. Although we understand this letter may have served to
fulfill a requirement to provide notice of NMFS April 14, 2016 Biological Opinion and Reasonable
and Prudent Altemative (RPA), the letter was confusing and alarming to many who received it.

We understand that FEMA is responding to NMFS’s Biological Opinion and RPA, which
assumes FEMA will exceed its congressionally authorized authorities by requiring communities 1o
prohibit private development in order to participate in the NFIP. This is all the more reason for
FEMA to work closely with Oregon’s NFIP communities and state partners to establish mitigation
and complianice measures that are not overly burdensome and do not exceed FEMA’s legal
authority.

The letter explains that there are two stages of implementation— interim measures over the
next two years and permanent program changes to the NFIP. It also supgests that NFIP
communities have the following options: “voluntarily impose a temporary moratorium on all
floodphin development that adversely impacts ESA listed species or their habitat, or voluntarily
implement the interim measures found in RPA element 2.” Voluntarily imposing a temporary
moratorium on all floodplain development that could adversely impact Endangered Species Act
(ESA) listed species or their habitat is not an option for Oregon NFIP communities. Communities
cannot be expected to implement these or any other measures without thorough guidance and
consultation with FEMA.

PRINTED ON RECYCLED PAPER
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The letter is particularly disappointing because it threatens enforcement action against
communities but does not offer a timeline for when that reporting requirement is expected 1o take
effect or guidance on how communities can fulfill reporting requirements. Requirements to mitigate
potential impacts to species and habitat, per the RPA, will be necessary, but responsibility for
providing acceptable mitigation options falls to FEMA. FEMA needs to provide clear guidelines on
how and when communities must comply with revised NFIP requirements.

Oregon is one of the first states affected by significant changes to the NFIP based on ESA,
Section 7 consultations, but NFIP communities across the nation will also be subject to program
changes in the future. Because Oregon is at the forefront of nationwide NFIP changes, it is in the
best interest of FEMA to get implementation in the state right. Therefore, we suggest that FEMA
increase staffing resources in Oregon throughout the implementation process in order to better
communicate with every NFIP community in the state, W also ask that community input and
concerns be considered and responded to at every step of the implementation process.

With some of the strongest land use Jaws in the country, Oregonians deserve a collaborative
process with FEMA on NFIP RPA implementation— one that addresses protection of salmon and
steclhead habitat, but is also economically and socially feasible, Thank you for your attention to our
concerns and taking leadership on establishing a clear, transparent, and collaborative process. We .
fook forward to a response to this letter that includes an update on how FEMA plans to increase
staffing resources, communicate more clearly, and seriously consider commumity input throughout
this process. .

Sincerely,

RO
United States Senator

Y EARLBL NAUER

United States Senator Member of Congress

KURT SCHRADER S BONAMICT
Member of Congress Member of Congress




Kare Brown
Governor
September 29, 2016
The Honorable Bill Shuster The Honorable Peter DeFazio
Chairman Ranking Member
House Transportation and Infrastructure House Transportation and Infrastructure
Committee Committee
2251 Rayburn House Office Building 2251 Rayburn House Office Building
U.S. House of Representatives U.S. House of Representatives
Washington, D.C. 20515 Washington, D.C. 20515

Dear Chair Shuster and Ranking Member DeFazio:

Thank you for holding the hearing on September 21, 2016, “An Examination of FEMA’s
Limited Role in Local Land Use Development Decisions.” As the Committee heard, the State of
Oregon is at the forefront of a federal directive which has implications related to local land use
and access to flood plain insurance for states and local governments across the nation. I was
particularly encouraged by the engagement and interest of committee members during the
hearing and I want to extend an offer of assistance to your committee and your colleagues as you
continue your examination of this important issue.

Oregon is proud to be a leader in land use planning and species recovery. It is the Oregon way to
find collaborative solutions that support local communities and Oregon’s natural environment for
the betterment of our economy and quality of life. Sound floodplain management protects
people, property, habitat function, and other values, However, I am greatly concerned that the
recommendations in the Reasonable and Prudent Alternative for an additional federal layer of
floodplain management over Oregon’s long-standing land use program will be too costly and
difficult for local governments to implement, and is unrealistic in scope and timing. Further, I
have significant concerns whether the recommendations can be implemented in a way that
supports the goals of our existing land-use structure, and meets species recovery goals in the
most effective way. In June, I wrote a letter to the Federal Emergency Management Agency
(FEMA) expressing my disappointment with the agency’s initial communication with local
governments. Since then I have become convinced that FEMA’s implementation timelines are
simply unworkable,
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Again, ] appreciate the Committee’s interest in Oregon’s experience to date and how it might
have repercussions for floodplains nationally. Oregon will continue to advocate strongly for local
communities, and for floodplain management standards that meet multiple social, economie, and
environmental needs. I stand ready to provide you and your colleagues with additional
information as the process in Oregon unfolds.

Sincerely.

Governor Kate Brown

KBudj
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September 21, 2016

Honorable Bill Shuster

Chairman

House Committee on Transportation and Infrastructure
Washington D.C. 20515

Honorable Peter DeFazio

Ranking Minority Member

House Committee on Transportation and Infrastructure
Washington D.C. 20515

Dear Chairman Shuster and Ranking Member DeFazio,

It is well recognized that since its establishment in the late 1960°s, the NFIP has made major
contributions to the nation’s approaches to identifying, managing and reducing the risks of flood
hazards, to encouraging active floodplain management and helping to moderate the often devastating
impacts floods have on the nation’s people and their communities. For example, the minimum land use
and building standards of the NFIP now result in over $1.7 billion in avoided flood losses annually.

But despite these efforts, flood damages have continued to increase and it has been widely recognized
for years that much more could and should be done to avoid.or reduce these and future damages. One
arca has lagged is that of strengthening and better integrating the NFIP with a broad range of efforts to
protect and restore the natural and beneficial functions and values of our rich heritage of floodplain
ecosystems and resources. Floodplains represent some of our most important water resources, constitute
basic natural resource infrastructure, and contribute in a myriad of ways to the health and vitality of our
communities and our future.

ASFPM strongly urges re-initiation of the effort started in 2012 to prepare a programmatic
Envir tal Impact Stat t (EIS) of the NFIP and completion of rulemaking to address, on
a nationwide and programmatic level, impacts to endangered species as well as other impacts on

the environment.

On May 16, 2012, FEMA published a Notice of Intent to prepare an EIS. The notice indicated that the
EIS was being prepared to consider new information relating to the environmental impacts of the NFIP,
to update the 1976 EIS on the NFIP, and to consider potential changes to the program’s implementation.
It also identified a Purpose and Need staterent for evaluating the NFIP proposed action and alternatives.
It further identified a proposed action and alternatives for consideration with the proposed action being:
“to modify the NFIP based on changes identified through the evaluation process to enhance floodplain
management standards including provisions to address endangered species and habitat concerns.” At
that time, ASFPM provided comments applauding FEMA’s effort but encouraged a more open process,
wider consideration of alternatives, and a more robust Purpose and Need reflective of recent NFIP
reforms by Congress than was being proposed. In theory, if the programmatic IS effort had been
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completed and updated rules issued, it would have precluded the need for such comprehensive state-by-
state consultations such as what has transpired with the Oregon Biological Opinion.

Our 2012 comments are still very much relevant today and are more important than ever. Since that
time Congress has enacted further reforms of the NFIP in 2014 (between the 2012 and 2014 reforms,
Congress created nearly 80 sections of new law). Further, the Council on Environmental Quality
(CEQ) updated the guidance for completing programmatic EISs in 2014. ASFPM ultimately believes
that a unified national approach to changing the NFIP through the EIS process is a preferable alternative
to state-by-state or regional determinations. Through the programmatic EIS process, FEMA has an
extraordinary opportunity to take a hard look at the current dangerous, unsustainable pattern of
expanding flood risks and damages, and seek alternatives that improve floodplain management, and
increase the protection and restoration of critical environmental resources to better protect people,
communities, wildlife, and the safety and security of present and future generations. Further, ASFPM
believes that climate change considerations must be a major input into the programmatic EIS effort.

‘While we are under no illusion that this will be an easy task for FEMA and the appropriate agencies
with whom FEMA will consult, it is nonetheless necessary for FEMA and the appropriate agencies to
put forward a good faith effort. We believe that a good many of the environmental (including
endangered species) issues can be addressed through this programmatic EIS effort and consultation and
if there are issues to be resolved, there are tiered approaches so more site specific issues can be handled
at a later time. Due to changes in the NFIP as well as updated guidance for the programmatic EIS
process, ASFPM recommends:

e A re-initiation of the programmatic EIS process to include an update Purpose and Needs
statement that is more broad than what was initially proposed in 2012 to also include critical
issues such as climate change, integration of disaster relief programs, community
participation/eligibility, hazard mitigation efforts and the identification and mapping of
floodplains in addition to impacts on the environment and wildlife,

* A proposed new and more robust set of alternatives to broadly reflect programmatic changes and
direction since 2012,

* A robust public scoping effort, and

« Revised draft rules for the NFIP upon completion of the programmatic EIS.

Thank you for considering our thoughts, concerns and recommendations.

Respectfully,

Association of State Floodplain Managers
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